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PREFACE. 


JL  HE  importance  to  the  Profession  of  having  re- 
gular Reports  of  the  Cases  decided  in  the  last 
resort  must  be  so  obvious^  and  the  desideratum 
which  exists  in  this  respect  so  well  known,  that  it 
might  appear  unnecessary  to  say  any  thing  here  by 
way  of  noticCy  were  it  not  for  this  peculiarity  at- 
tending the  present  publication, — that  it  forms^ 
perhaps,  the  first  instance,  as  far  as  concerns  the 
decisions  of  the  House  of  Lords,  in  which  a  de- 
tailed view  has  been  attempted  to  b^  given  of  the 
judicial  speeches  or  observations  explaining  the 
grounds  and  principles  upon  which  these  decisions 
rest  The  compilation  by  Mr.  Brown,  and  the 
Appendix  by  Mr.  Tomlins,  though  their  utility  is 
universally  acknowledged,  are  unavoidably  defective 
in  this  most  material  particular.  It  is  hoped^ 
therefore,  that  a  work  in  which  it  is  endeavoured 
to  combine  that  kind  of  advantage  derived  from 
the  publications  just  mentioned,  with  another  essen- 
tial advantage  in  which  they  arc  necessarily  deficient^ 
may  be  found  not  altogether  without  its  value. 

a  2 


i7  PREFACE. 

It  may  probably  likewise  be  considered  as  par- 
ticularly desirable  that  the  grounds  of  these  de- 
terminations should  be  rendered  public  at  this 
moment,  when  to  the  high  authority  of  the  noble 
and  learned  Lord  who  now  presides  in  the  House 
of  Lords  is  added  the  no  less  distinguished  autho- 
rity of  the  late  Lord  Chancellor  of  Ireland,  who 
takes  so  large  a  share  in  the  judicial  business  of 
that  House. 

Though  none  of  the  Scottish  cases  appear  to  have 
been  before  published  here,  with  the  exception  of 
those  inserted  in  Mr.  Tomlins's  Appendix,  it  has 
been  deemed  advisable  to  include  them  in  this 
collection  for  several  reasons;  among  which  the 
following  obviously  present  themselves  : — 

1st,  The  similarity,  in  the  jurisprudence  of  both 
countries,  of  the  grounds  and  principles  upon 
which  the  decisions  in  many  of  these  cases  de- 
pend; a  circumstance  which  must  tend  to  render 
such  of  the  English  and  Irish,  as  well  as  the 
Scotch  cases,  as  come  under  this  description,  re- 
ciprocally useful, 

tZd,  Tlic  frequency  with  which  many  gentlemen 
of  the  first  eminence  in  the  profession  from  the 
Courts  of  Law  and  Equity  are  called  upon,  espe- 
cially since  the  recent  regulation  in  regard  to  ju- 
dicial  business  in  the   House  of  Lords,  to  argue 
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the  Scotch  Cases  in  that  House ;  which  makes  an 
acquaintance  with  Scotch  law^  and  the  grounds  of 
decision  in  Scotch  cases^  an  object  of  considerable 
consequence  even  to  the  EngUsh  lawyer. 

3d,  The  indispensable  necessity  of  a  knowledge 
of  the  Scottish  jurisprudence  as  a  qualification  for  the 
highest  situation  in  the  profession  in  England ;  and^ 
4th,  The  extraordinary  inconvenience  that  has 
been  experienced  in  regard  to  the  Scotch  cases 
particularly,  from  a  want  of  the  means  of  ascertain- 
ing t\\e  precise  grounds  upon  which  the  House  of 
Liords  had  decided  some  of  the  most  important 
questions  of  Scottish  law ;  a  circumstance  which 
makes  it  useful  to  the  English  lawyer,  and  of  the 
last  importance  to  the  profession  in  Scotland,  that, 
with  respect  to  future  decisions,  this  inconvenience 
should,  if  possible,  be  prevented. 

Though  Mr.  Brown's  plan,  of  "  giving  a  full 
report,  not  merely  an  abridgment y  of  the  whole 
case,  collected  from  the  state  of  each  party,"  and 
of  ^*  throwing  the  printed  reasons  into  the  form  of 
^^  an  argument,**  was  perhaps  the  most  proper  that 
could  be  adopted  in  his  circumstances,  and  in  a 
work  limited  to  English  cases ;  yet  it  would  be 
manifestly  inexpedient  to  adhere  to  it  exactly  in 
the  conduct  of  the  present  publication.  The  printed 
statements  may  be  more  or  less  partially  used,  or 
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not  used  at  all,  according  to  the  nature  and  cir- 
cumstances of  each  particular  case.  Constant  at- 
tendance during  the  hearing  and  decision  must 
afford  the  conductor  of  this  work  an  opportunity  of 
abridging  where  abridgment  may  appear  proper,  of 
supplying  important  particulars  which  are,  una- 
voidably, perhaps,  sometimes  omitted  in  the  printed 
statements ;  and,  in  general,  of  combining  brevity 
with  accuracy,  of  which  it  would  be  unpardonable 
not  in  some  measure  to  avail  himself.  If  in  the 
perusal  of  the  collection  of  cases  here  submitted  to 
the  profession,  it  should  be  thought  that  some  of 
them  are  given  at  greater  length  than  their  import- 
ance required,  candour  may  at  the  same  time  sug- 
gest, that  one  has  not  at  first  that  aptitude  in  acting 
upon  his  own  conception  of  what  is  right  which  he 
acquires  an  the  further  prosecution  of  his  object. 

It  may  be  proper  to  observe  that,  in  future,  the 
cases  shall  be  printed  in  the  exact  order  of  their 
dates  ;  though,  from  causes  which  it  is  unnecessary 
to  mention,  that  has  not  been  done  in  the  present 
volume.  It  is  also  intended  to  publish  the  cases  as 
soon  as  possible  after  the  period  of  their  decision. 
The  cases  which  have  been  decided  in  the  course  of 
the  present  session  will,  it  is  expected,  be  published 
before  the  expiration  of  the  recess. 

Hilary  Term,  U14.  S 
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REPORTS 

OP 

APPEAL   CASES 

JN  THE 

HOUSE  OF  LORDS 

During  the  Session,  181 2 —  1 3 . 
53  Geo.  III. 

FROM  SCOTLAND. 

Caaigdallie  and  others — appellants. 
AiKMAN  and  others — Respondents. 

Whether  the  use  of  a  chapel  purchased,  at  the  time  of  the  Dec.2i  isis. 
sccessioD  from  the  Church  of  Scotland  in  17^7^  by  and  for  Feb.*  6,*  18 13! 
a  body  of  men  adopting  the  secession  principles,  and  for    ^    ^        * 
that    reason,    adhering    or  submitting    to    the    secession  Scottish  se- 
judicatory,  was,  merely  on  account  of  that  act  of  adhe-  cbders  (dis* 
rcnce  or  submission,  without  any  special  contract  on  the  senters.) 
subject,  for  ever  after  to  be  regulated  and  directed  by  the 
judicatory  in  question,  notwithstanding  a  departure  by  that 
judicatory  from  the  principles  which  led  to  the  original 
adherence,  and  in  opposition  to  the  wishes  of  a  great  pro- 
portion of  the  purchasers,  who  still  held  their  original 
principles. 

jL  his  was  an  appeal  from  the  Court  of  Session 
under  the  following  circumstances. 

Mr.  Wilson  minister  of  Perth,  was  one  of  the 
four  clergymen  who  seceded  from  the  Church  of 
Scotland,  and  were  consequently  deposed  from  their 

VOL.  !•  B 
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Dec.21,1812.  livings  in    1740.     A  considerable  number  of  Mr. 
ej.  5,  1818.  \yjigQj^'s  congregation   still   adhered  to   him,   and 

SCOTTISH  SB-  purchased  a  piece  of  ground  on  which  they  built  a 
«^^f/>^"'  chapel,  where  he  might  continue  to  exercise  his 
Purchase  of  ministry.  This  was  accomplished  by  voluntary 
the  ground      contributions  recommended  at  a  general  meeting  of 

and  chapel  in  ,  ^  ®  . 

question.         the  whole   Congregation.     Most  of  these  were  in 

very  small  sums,  the  highest  not  exceeding  21 1. 

and  many  contributed   by   their  personal  labour^ 

by  the  use  of  their  carts  and  horses  for  so  many  days, 

/  weeks,  and  months ;  and  the  minister's  stipend  was 

paid,  repairs  made,  and  debts  paid  off,  by  contri- 
butions at  the  church  doors. 
The  seceders  The  secession  having  arisen  merely  from  a  dif- 
7f *h"  ^^ta^**"  fercnce  of  opinion  upon  a  particular  point,  the 
blikh^church  scccding  clergymen  still  retained  the  plan  of  church 
goverumcD      government,    by  which   the   national   church  was 

regulated,  and  formed  themselves  into  a  chlirch 
judicatory  accordingly.  The  congregations  which 
separated  from  the  established  church  on  the  same 
principles  submitted  to  this  judicatory,  and  among 
these  was  the  congregation  at  Perth. 

Four  of  the  money  contributors,  Messrs.  Millar, 

Davidson,  Brown,  and  Craigdallie,  were  chosen  by 

the  congregation  as  managers,  and  to  them   the 

ground  on  which  the  chapel  was  built,  was  disponed 

Terms  of  the   in  the  following  words,  "  I,  Thomas  Gall,  do  hereby 

fhc^r^oV^  sell,  alienate,  and  dispone,  to,  and  in  favour  of.  the 

said  Colin  Brown,  James  Davidson,  John  Millar, 
and  James  Craigdallie,  for  themselves,  and  as  trus- 
tees for  and  in  the  name  of  the  whole  subscribers 
and  contributors  to  the  building  of  a  meeting  house 
for  l^r.  William  Wilson,  minister  of  the  gospel  in 
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Perthj  ^d   the  congregation  who  submits  to  bis  Dec.2i,i8i9. 
ministry^  and  in   the  name   of  the  whole  contrir  ^^^'/"  '^'^; 
butors^  towards  a  stipend  for  the  said  Mr.  William  Scottish  se- 
WikoD,  in  the  said  congregation,  and  tothe  successors  ^^^*»  ^^^^ 
of  the  aforesaid  contributors,  who  shall  continue  to 
contribute  for  the  purpose  before  mentioned,  and  to 
the  assignees  of  the  managers  and  trustees,   who 
shall  be  chosen  and  appointed  as  such,  from  time 
to  time  by  a  genera]  meeting  of  the  said  contributors, 
{veritably  and  irredeemably  all  and  whole,  &c.  &c/* 
A  Bank  bond  or  defeasance  was  executed  by  these 
trustees,  by  which  they  declared  ^^  that  they  claimed 
no  further  right,  title,  or  property  to  the  said  dispo- 
sitions and  investments,  or  lands,  or  grounds  th^ein 
contained,  than  the  other  subscribers  according  to 
their  several  proportions,  &c.  &c. 

The  secession  sect  in  1745  split  into  two  parts,  in  1745  the 
in  consequence  of  a  dispute  about  the  lawfulness  of  J^^JifBurlJv^ 
a  clause  in  an  oath  imposed  on  persons  elected  into  er  and  Auti- 
the  magistracy  in  some  of  the  royal  burghs.     A     "'^ 
ainority  of  their  clergy  held  it  to   be  unlawful, 
fepanted  from  those  who  still  adhered  to  all  the 
original  principles  of   the  secession,   and   formed 
a  distinct  sect  known  by  the  name  of  Anti-Burghers. 
Mr.  Brown,  who  was  then  the  clergyman  of  the 
Perth  congregation,  and  a  majority  in  point  of  num- 
ber (as  was  alleged),  joined  the  new  sect,  and  gave 
op  the  chapel  to  the  rest,  containing  a  majority  of 
the  original  money  contributors,  who  adhered  to  the 
old  Bui^her  sect  and  principles. 

In  1795  another  dispute  arose  among  the  Burgher  in  1796  an- 
secedcrs,  respecting  the  power  of  the  magistrate  to  xheVvnod*^' 
^ui^ress  heresy,  ftnd  other  points.    The  synod  by  a  wnciion*  ihe 
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Feb.  5,   ISl'i. 


SCOTTISH    SE- 

CfLr.Bks   (ois- 

S£NTBR8.) 

new  doctrine. 
A  major tiy  of 
the  IVrth  con- 
grcgaiion  in 
point  of  Dum- 
Der  adhere  to 
*  the  synod.    A 
inajonty  of 
the  money 
contributors 
adhere  to  the 
original  prin- 
ciples of  the 
secession. 

Qneptlon  to 
which  of  the 
parties  the 
chapel  belong- 
ed. 


Interlocutor 
of  the  court 
of  the  l6ih 
November, 
1809,  in  fa- 
irour  of  the 
money  cobtri- 


tnajority  sanctioned  the  new  or  innovating  doctrined. 
Mr.  Jarvie  was  at  this  time  minister  of  the  Perth 
congregation,  and  Mr.  Aikman  liis  colleague  or 
assistant.  A  majority  of  the  money  contributors, 
along  with  Mr.  Jarvie,  adhered  to  the  original  prin- 
ciples of  the  sect.  Mr.  Aikman  and  a  majority  of 
the  congregation  adopted  the  new  doctrine,  and 
adiiercd  to  the  synod. 

In  this  state  of  things,  the  question  arose  to  which 
of  tlie  parties  the  chapel  belonged.  Mr.  Aikman 
and  his  followers  claimed  it,  as  being  a  majority  of 
the  congregation,  but  chiefly  as  submitting  to  their 
church  judicatory,  the  associate  synod  ;  such  sub- 
mission being,  as  they  alleged,  the  essential  distinc- 
tive mark  of  the  community  for  which  the  pro- 
perty was  originally  acquired.  Mr.  Jarvie  and  his 
adherents  on  the  other  hand,  claimed  the  property 
as  adhering  to  the  original  faith  of  their  sect,  but 
chiefly  as  constituting  according  to  them  the  repre- 
sentatives of  a  majority  of  tlie  original  contributors 
in  mo7iey  towards  the  purchasing  of  the  ground 
and  the  building  of  the  chapel.  The  question  came 
on  first  before  the  Sheriff  of  Perth,  from  whose 
Court  it  was  in  the  usual  manner  removed  to  the 
Court  of  Session.  Lord  Armadale,  Ordinary,  after 
some  preliminary  steps,  made  avisandum  of  the 
cause  to  the  whole  court ;  which,  on  advising  the 
same,  on  the  l6th  November,  1803,  pronounced 
the  following  interlocutor :  "  On  report  of  Lord 
Armadaky  and  having  advised  the  mutual  infor- 
mation in  the  cause,  the  Lords  find  that  the  pro- 
perty  of  the  subjects  in  question  is  held  in  trust  for 
a  society  of  persons  who  contributed  their  money 
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for  purchasing  the  ground y  and  building ,  repair-  I>c.2i,i8i«, 
mgj  and  upholding  the  house  or  houses  thereon,  ^^^'  5,  isi^. 
under  the  name  of  the  Associate  Congregation  of  Scottish  ie- 
Perth  ;   and  so  far  repel  the  defences  as^ainst  the  ^^^^"^^  Cf *•• 

J  r  J  C3  8BNTBR8.) 

declarator  at  the  instance  of  Matthew  Davidson, 
and  others;  and  find  that  the  management  must  be 
m  the  majority  J  in  point  of  interest,  of  the  persons 
above  described  ;  and  before  farther  answer  in  the 
cause,  remit  to  the  Lord  Ordinary  to  ascertain 
what  persons  are  intitled  to  be  upon  the  list  of  con-- 
tributors  aforesaid,  and  whether  the  majority  ofore^ 
said  stands  upon  the  one  side  or  the  other,  and  there^ 
after  to  do  as  to  his  Lordship  shall  seem  just '^ 

Against  this   interlocutor^  a  short  petition  was 
presented  on  the  part  of  Mr.  Aikman  and  the  other 
Respondents,  who  joined  with  him  in  behalf  of  their 
party,   and   on   advising  it  with  answers   for   the 
Appellants,  on  the  1st  February,  1804,  the  following 
interlocutor  was  pronounced  :     "  The  Lojds  having  interlocutor  of 
resumed   the   consideration   of   the    petition,    and  |h\^  i^^f^* 
advised  the  same  with  the  answers  and  whole  process,  vour  of  those 
thay  alter  their  interlocutor  of  the  l6th  of  November  the  original 
last,  and  find  that  the  property  of  the  subjects  in  fhSrbut 
question  is  held  in  trust*  for  a  society  of  persons  who  adhering  to 
contributed  their  money  either  by  specific  subscrip-     ^  '^"°  ' 
tions,  or  by  contribution  at  the  church  doors,  for 
purchasing  the  ground,  and  building,  repairing,  and 
upholding    the   house    or   houses   thereon,   or  for 
paying  off  the  debt  contracted  for  these  purposes, — 
such  persons  always  by  themselves,  or  along  with 
others  joining  with  them,  forming  a  congrtgation 
of  christians  continuing  in  communion   u  ///?,  and 
subject  to  the  ecclesiastical  discipime  of,  a  body  of 
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Dce.2i,i8ifi.  dissenting  protestantSy  calling  themselves  the  AsSd^ 
Feb.  5,  i8|8.  ^^^^^  Presbytery  and  Synod  of  Burgher  Seceders  ; 

•coTTiaH  SE-  and  remit  to  the  Lord  Ordinary  to  proceed  accord- 

CBDERS  0)i«.    inalv  " 
8ENTERS.)  "'toV* 

Feb.  11,1806.  '^^^  cause  being  thus  returned  to  the  Lord  Ordi- 
nary, he  pronounced  an  interlocutor,  *^  finding  that 
Mr.  Aikman  and  his  adherents  Had  the  preferable 
and  exclusive  right  to  the  ground  in  question,  and 
to  4hc  church  and  other  buildings  erected  thereon^ 
And  decerned  and  declared  accordingly." 

In  pronouncing  the  interlocutor  of  1st  February, 
1804,  and  aTiother  adhering  to  the  same,  on  28th 
June,  1805,  the  judges  of  the  Court  of  Session 
then  present  were  equally  divided  in  opinion,  seven, 
including  the  Lord  President,  being  for  the  AppeU 
lants ;  but  as  the  constitution  of  the  Court  did  not 
admit  of  the  President  voting,  except  when  the 
other  judges  were  equally  divided,  the  question  was 
necessarily  taken  as  having  been  decided  against  the 
Appellants  by  seven  against  six. 

Sir  Samuel  Romilly  and  Mr.  Granty  (for  the 
Respondents)  argu2d  that  from  the  words  of  the 
instruments  conveying  the  property,  from  the  acts 
of  the  contributors  and  congregation^  and  from  the 
trifling  amount  of  the  separate  sums  subscribed, 
H  was  clear  that  the  contributors  never  intended 
to  claim  a  right  of  property  in  the  subjects  in 
question  for  their  own  behoof,  as  separate  from  the 
congregation,  and  its  subordination  to  the  rules  of  the 
Beet.  That  taking  the  original  contributions  in  money, 
the  contributions  in  labour  of  different  kinds,  and 
contributions  at  the  church  doors,  the  interests  were 
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a  great  deal  too  minute  for  calculation.  It  would  be  0«c.2ui8i2. 
impossible  to  ascertain  the  persons  in  whom  they  ^  •*»  >«^- 
vested^  and  if  it  were  possible^  it  would  be  neces-  Scottish  se- 
sary  to  divide  a  farthing  into  various  parts,  in  ^^^^^^  ^^"" 
estimating  the  amount  of  each  individuaPs  interest. 
The  property  was  designed  as  a  permanent  provi- 
sion for  a  pastor  and  congregation,  subject  to  a 
certain  ascertained  ecclesiastical  jurisdiction.  Mr. 
Aikman  and  his  adherents  clearly  answered  this 
description,  and  therefore  were  entitled  to  hold  the 
subjects  ixf.  question,  while  the  Appellants,  having 
refused  obedience  to  the  rules  of  the  sect,  had  evi- 
dently forfeited  all  right  to  the  property  in  dispute. 
The  most  perfect  toleration  had  been  estabHshed  in 
Scotland  by  the  acts  of  1 690,  chapters  5,  27,  and 
28;  and  i  0th  of  Anne,  chap.  7 9  sis  far  as  regarded  proi- 
testant  dissenters :  that  every  reasonable  and  neces- 
sary measure  which  the  different  systems  of  these 
dissenters  might  require  for  carrying  the  principles 
of  their  persuasion  into  effect  was  and  must  be 
lawful:  that  courts  of  justice  must  recognize  and 
enforce  the  rules  under  which  each  sect  of  dissenters 
bad  chosen  to  be  governed,  and  enforce  subordina- 
tion to  the  discipline  which  they  had  enjoined :  that 
the  only  inquiry  was,  in  the  case  of  an  individual 
congregation,  by  what  rules  it  had  consented  to  be 
governed  ;  and  in  the  case  of  a  congregation  belong- 
ing to  a  sect,  by  what  general  rules  the  sect  was 
governed ; — and  these  being  found,  courts  of  justice 
were  bound  to  enforce  them. 

These  principles  had  been  recognized  and  acted 
upon  by  the  most  enlightened  Scottish  judges,  in 
the  cases  of  Auchincloss  and  Paterson,  1790; — ^Bry- 
soa  and  B^n,  1752; — ^Wilson  and  Jobson^  177 If 
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Dec.21,1812.  In  order  to  show  that  the  same  principles  were 
Feb.  5^  1813.,  recognized  by  the  English  courts,  Lord  Mansfield's 
•corrisH  8B-  speech  in  the  House  of  Lords  in  the  case  of  the 
•BKTBRfl?"    Chamberlain  of  London  v.  Evans,  4th  February, 

1767; — Rejp  V.  Barker ,  3d  Burrow,  1265; — Loyd's 
case  (the  King  and  Josham)  ;  3d  Term  Reports, 
575  ; — 2d  Burn's  Ecclesiastical  Law,  184  ;  (the 
King  V.  Francis) f  were  also  cited. 

It  was  also  argued,  that  the  Appellants  having 

never  been  enfeoffed  in  the  subjects  in  question,  iiad 

no  right  to  pursue  their  action  of  renjoving  against 

«dvol.  Ftc.     the  Respondents  who  were  in  possession,  (Baton  v. 

Coi.no8.69,    Macintosh,   1757;  Sutherland  v.  Graham,  1759) 

Mr.  Adam  and  Mr.  Horner  for  the  Appellants, 
on  the  other  hand,  contended  ;  first,  that  by  the 
true  construction  of  the  instruments  of  conveyance, 
the  property  was  not  intended  to  be  mortified  for 
the  use  of  the  spiritual  congregation,  but  that  it 
was  intended  to  remain  vested  in  a  temporal  society 
formed  of  the  contributors,  and  distinct  from  the 
religious  association,  though  subsisting  along  with 
it,  and  promoting  its  purposes  ;  and  that  the  pro- 
perty was  to  be  managed  and  disposed  of  according 
to  the  pleasure  of  the  majority  of  the  temporal 
society.  Secondly,  that  if  unalienable  endowments 
for  a  permanent  ecclesjiastical  body  such  as  this  could 
be  created  and  enforced,  the  system  would  be  in 
efiect  a  national  establishment,  acknowledged  and 
supported  by  the  law,  like  an  established  church : 
that  the  Seceders  were  entitled  by  law  to  the  most 
perfect  toleration,  was  admitted  ;  but  the  Respon- 
dents claimed  a  great  deal  more — they  claimed  tQ 
have  their  system  recognized  by  the  law,  and  sup* 
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ported  as  an  establishment,  or  in  the  manner  of  a  Dee.si^isif. 
regular  corporation :  that  fallacious  analogies  were  ^^j^J^- 
drawn  in  favour  of  the  Seceders,  from  the  rescm*  scomsH  8b« 
Wance  of  their  church  government  to  that  of  th«  ^"^!!.^f'*? 
established  .church,  from  which  they  had  seceded  : 
that  the   law  could  only  recognize  them  in  ^their 
individual  capacity,  and  deal  with  the  property  as 
beloacring  to  individuals  whose  rights  would  be  pro- 
tected as  in  other  ordinary  cases :  that  according  t> 
the  principle  contended  for  by  the  Respondents,  the 
Associate  Synod  might  convert  the  building  in;ques* 
tion  into  a  Roman  Catholic  chapel,  or  deal  with  it 
in  any  manner  they  thought  proper ;  and  that  to 
establish  such  a  principle  would  be  pregnant  with 
the  most  absurd  and  dangerous  consequences. 

In  answer  to  a  question  by  the  Chancellor, 
it  was  stated  from  the  bar,  that  the  law  of  Scot- 
land was  not  so  strict  as  that  of  England,  in  re- 
quiring all  parties  interested  to  be  brought  before 
the  court ;  but  that  all  the  adherents  of  either  party 
in  the  cause,  would  be  bound  by  the  decisions  of 
their  Lordships  as  much  as  if  they  had  been  actually 
named  in  the  pleadings,  and  had  joined  in  tlie  suit. 

Lord  Eldon  (Chancellor).  The  question  here  to  Jinei4,  isis. 
be  decided  was  the  right  to  a  certain  meeting-house  S"*^'*'- 
employed  for  religious  purposes.  The  case  ap- 
peared to  have  very  much  distracted  the  judges 
in  Scotland,  as  the  point  had  been  repeatedly 
decided  by  the  narrowest  possible  majority; 
viz.  by  calling  in  the  President  to  give  his  casting 
rote,  the  rest  of  the  Court  being  equally  divided. 
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Dec.2i«i8if«  Under   all  the  circumstances^    it  seemed  to  him 
Feb.  5,  1 8 18.  ^^^^  ^j^^  ^^^  ^^g^  j^  remitted  to  the  Court  of 

SCOTTISH  SB-  Session^  as  it  was  impossible  to  apply  these  inter-' 
•BKiiiio '*"  locutors  in  their  present  stote.     He  then  read  the  in- 

teilocutort  of  the  l6th  November^  1803,  and  that  of 
1  SI  of  February,  1804,  (vide  ante,)  and  called  their 
Lordships*  attention  to  the  difference.     The  first 
found  that  the  property  was  held  in   trust  for  a 
Moiety  of  persons,  who  contributed  their  money  for 
|urchasing  the  ground,  and  building,  repairing,  and 
ipholding  the  house  and  houses  thereon,  under  the 
:iame  of  the  Associate  Congregation  at  Perth.     The 
second  interlocutor  varied  the  terms  of  the  descrip« 
tion«    ^^  finding  the  property  of  the   subjects    in 
question  to  be  held  in  trust  for  a  society  of  persons, 
who  contributed  their  money  either  by  specific  sub- 
scriptions or  by  contributions  at  the  church  doers 
for  purchasing  the  ground,  and  building,  repairing, 
and  upholding  the  house  or  houses  thereon,  or  for 
paying  off  the  debts  contracted  for  these  purposes  ;'* 
but  the  material  variation  was  in  the  subsequent 
words,  ^'  such  persons  by  themselves,  or  along  with 
others  joining  with  them,  forming  a  congrega-- 
tion  of  Christians  continuing  in  communion  withy 
and  subject  to  the  ecclesiastical  discipline  of,  a  body 
of  dissenting  Protestants,  calling  themselves  the 
Associate  Presbytery  and  Synod  of  BuTgher  Sece^ 
ders.^    The  case  did  not  appe  r  to  him  to  bear  upon 
the  doctrine  of  toleration,  as  had  been  stated,  but  it 
was  undoubtedly  a  case  oC  very  great  importance. 

The  ground  was  purchased,  the  meeting  house 
built  and  repaired,  the  debts  were  discharged,  and 
the  minister's  stipend  was  paid  by  subscriptions! 
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levenl  cyf  them  by  persons  who  did  not  join  the  Dec.8i,i8if« 
society^  but  who  wished  well  to  it  as  a  religious  ^^'  ^'  ^»^^; 
institution^  by  contributions  of  materials,  labour^  tcomsH  ssi. 
and  contributions  at  the  church  doors.  From  this  ^^^^^  ^^^ 
itatement  their  Liordships  would  see  the  extreme 
difficulty  of  applying  these  interlocutors. 

With  respect  to  the  law  of  the  case,  the  prc^iertff 
might  be  in  individuals^  though  the  trust  were  car* 
ried  on  for  their  use  in  communion.  But  the  Court 
differed  bere^  for  by  the  first  interlocutor  (lOth 
November,  1803,)  the  property  was  declared  to  be 
in  those  who  advanced  their  money,  and  by  the 
second  (ist  February,  1804,)  the  property  wss  also 
declared  to  be  in  those  who  advanced  their  money, 
bat  with  this  material  difference,  that  they  should 
lose  their  right  to  it  when  they  ceased  to  be  mem- 
bers of  the  society.  Now,  upon  the  first  interIo> 
CQtor,  it  would  be  extremely  difficult  to  find  out 
ifter  the  lapse  of  nearly  a  century,  from  J  733  to 
1S06,  when  this  cause  was  decided  in  the  Court 
below,  who  were  the  persons  who  originally  ad- 
vanced their  money  ;  with  this  additional  difficulty 
in  the  second  interlocutor,  that  the  contributions  at 
the  church  doors  and  subscriptions  had  been  going 
on  through  the  whole  of  the  period  above  mentioned, 
the  interlocutors  sa3nng  nothing  about  heirs  or  re- 
presentatives. 

His  Lordship  here  stated  some  of  the  principal 
fiicts  before  mentioned,  and  which  it  is  unnecessary 
to  repeat,  and  then  proceeded  thus  :  l^e  gentlemen 
who  had  separated  as  above  mentioned  considered 
themselves  as  the  only  genuine  Presbyterians,  and 
resolved  to  demand  from  the  candidates  for  the 
ministry  an  acknowledgment  of  the  national  covenant 
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Dec.si»i8ie.  of  Scotland  and  the  solemn  league  and  covenant  of 
Feb.  5,  1813.  j^Y^i^Y^  ^tjgir  Lordships  had  heard  a  great  deal  as  mat- 

SCOTTISH  SB-  ter  of  history,  and  this  constituted  a  principle  of 
f*^***  ^?'*"  distinction    between    them    and     the    established 

church.   But  a  diiference  arose  as  to  the  nature  and 

extent  of  the  acknowledgment,  particularly  as  to 

the  power  of  the  civil  magistrate  in  the  suppression 

of  heresies;  and  in  1795,  a  proposition  upon  this 

point  was    submitted    to   the   Associate  Synod  of 

Burgher  Seceders,  which  led  to  a  second  division 

of  the  sect. 

When  the       .    About  the  year  173/,  this  congregation  of  persons 

aooS^to  the  adhering  to  Mr.  Wilson,  the  seceding  minister,  was 

^^'®^     .    formed  at  Perth,  and  the  building  in  dispute  was  at 

ivas  under  the  first  prepared  for  a  minister  and  congregation  Jbold- 

Slt^SHTprei-  i^g  *  particular  description  of  religious  opinions. 

by tery  would    j^^  con&Tcgation  acceded  to  the  Associate  Pres- 

jetam  the  on-  or* 

ginalprinci-     bytery  and  the  ecclesiastical  discipline  of  the  sect; 

l^^jj^®       but,  when  it  did  so,  it  was  clear  that  this  was  under 

the  persuasion,  on  the  part  of  the  congregation,  that 
the  Presbyteries  and  Synods  would  continue  in  the 
same  principles  which  formed  the  ground  of  the 
secession. 

He  had  before  stated,  that  a  difference  took  place 
in  or  about  the  year  17 95^  relative  to  the  acknow- 
ledgment of  the  power  of  the  civil  magistrate  in 
religious  matters,  and  the  nature  and  kind  of  the 
obligation  of  their  covenants  ;  and  it  was  at  length 
determined  by  a  majority  of  the  Synod,  that  a  decla- 
ration  should  be  prefixed  to  theirformula^  that  they 
did  not  require  an  approbation  of  it  in  its  offensive 
sense.  Some  protested  against  this  decision,  and  a 
few  declined  the  authority  of  the  Synod  altogether. 
Among  these  w^s  Mr.  Jarvie^  minister  of  the  Perth 
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ineeti&g-house,  to  whom  Mr.  Aikman  had  been  ap-  Dec.si.isie. 
]]iiiinted  assistant  or  colleague.     Mr.  Aikman  and  a  _^^jJ^J^ 
maLJority  of  the  MJbgregation  continued  in  their  Scottish  •■- 
adherence    to  the   Synod,    while    a    considerable  ^^"J.^"' 
portion  of  the    congregation,   including,    as  was 
alleged,  a  majority  of  the  contributors^  adhered  to 
Mr.  Jarvie,  and  hence  arose  the  present  question ; 
to  whidb  of  the  two  parties  the  meetipg-house 
beloD^^ed  ?    • 
Here  then  were  a  number  of  persons  cqntributing  Th«  <:*>«H  I® 

.  *    -  DC  enjoyed  m 

by  money,  labour,  and  materials  towards  the  pur-  commoa  by 
chasing  a  piece  of  ground,  apd  building  a  meeting-  Jq^^"^'^ 
house  to  continue  to  be  enjoyed  in  common  as  long  description  » 
as  they  could  agree  in  the  same  religious  persuasion,  agreed  in  their 
and  adhering  to  a  synod  and  certain  church  judir  J^^^n'Sias 
catories,  as  long  as  these  judicatories  continuie(l  to  contributors 
maintain  their  original  religious  principles.     But  a  ceruinjudi- 

difference  of  opinion  having:  taken  place,  and  the  J^toriesas 

*   .         .  .      °  *         .  long  *•  *"*•• 

congregation  having  divided,  one  party  said,   *'  We  judicatories 

are  the  majority,  and  the   house   belongs   to  us;  their origtnal 
while  the  other  party  said,   "  The  house  belongs  to  pnnc>pl«»- 
us,  as  we  are  a  majority  of  the  contributors."     The 
mere  money  contributors  insisted  in  their  suit,  that 
they  ought  to  have  the  power  of  directing  the  use  of 
the  house  when  a  diflference  arose.     Mr.  Aikman  and 
his  party  insisted  that  thei/  had  the  right  to  direct 
the  use   of  the  building  as   they  adhered  to  the 
Synod  and   the  ecclesiastical  authorities  to  which 
the  congregation  had  acceded  in  1737)  since  which 
time  the  Perth  meeting  was  not  a  separate  congre- 
gation, but  one  of  many  associated  congregatipns 
subject  to  the  ecclesiastical  judicatories   to  which 
they  had  submitted. 
There  appeared  to  have  been  a  good  deal  of  argu- 
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Dec.si,  isif.  ment  bdow^  nespecting  the  EDglish  law  on  qoliitioof 
Feb.  5,  \s\3,  ^f  ^jg  nat^^.  ij^t  he  would  Vjemture-  to  say,  that 

«coTTi8B  ss-  the  English   law  had   been  Wt9fh  misunderstood. 

SwTEMO  "   ^^^  ^  '^®  Scotch  Judges  who  pronounced  for  th^ 

Respoji^dents  appeared  to  have  divided,  not  so  much 
according  to  former  cases^  as  according  to  what  waf 
considered  as  the  more  liberal  opinion,  while  others 
said  that  this  opinion  was  in  strict  confonnil^  with 
former  decisions.  It  appeared  to  him,  however,  from 
the  early  casas^  that  the  Scotch  Judges  would  not 
permit  a  suit  "fer  the  execution  of  a  trust  to  be 
carried  on  In  the'namaof  an  associate  congregation 
of  this  description,  aii<}  had  refused  to  recognize  th^ 
Associate  Presbytery  and  Synod,  as  a  permanent 
body ;  but  th^  had  endeavoured  to  relax  this  prin- 
.  ^ciplfi  till  they  came  the  length  of  the  last  iuterlo- 
'  *  cutor  pronounced  by  this  narrow  majority.  Suppose 
the  whole  of  the  contributors  or  congregation  had 
altered  their  opinions,  could  the  Synod  have  altered 
the  property  ?  The  only  answer  of  the  judges  to  this 
was,  that  when  that  question  arose  they  would  dis- 
pose of  it,  but  he  was  afraid  it  must  be  disposed  of 
juow,  as  it  seemed  to  be  involved  in  the  principle  of 
their  decision.  Suppose  the  contributors  or  congre- 
gation were  equally  divided,  how  could  these  inter- 
locutors be  applied  in  that  case  ?  The  very  principle 
of  majority  waji  then  gone.  Suppose  -^  had  al- 
tered their  opinions  in  respect  to  adherence  to  this 
Synod,  would  they  by  this  means  have  forfeited^ 
not  only  their  right  to  form  a  part  of  the  congr^a- 
tion,  but  also  their  property  ?  He  should  therefore 
respectfully  submit  it  to  the  judges  below  to  review 
their  opinion,  not  merely  as  to  the  principle  of  their 
decisiQD^  but  also  as  to  the  pmcticability  of  applying 
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tbeir  own  interlocutors.     Mr.  Hope,  (now  Liord  Pre*  Oec.21,  i8i«. 

fident,)  and   Mr.  Maconochie,  who  had  drawn  a  ^'  ^'  ^^'^; 

very  able  paper  OA  this  subject,  had  contended  that  Scottish  sb- 

a  ahare  of  the  pR>per^  belonged  to  all  who  had  g^^Jj^f  "* 

contributed  at  the  church  doors  towards  the  minis* 

ter's  stipend,  and  Hope  afterwards  insisted  upon  it 

in  judgment,  and  yet  there  was  nothing  about  thia 

in  the  interlocutors.     But  when  it  was  considered 

Aiat  this  society  had  been  formed  in  1733,  and 

subscriptions  soon-  after  entered  into  for  purchasing 

the  ground  and  building  the  house;  when  it  was 

considered  that  the  contributions  had  been  going  on 

qnarterly  for  nearly  a  century,  and  applied  through 

the  whole  of  this  space  of  time  to  repairs  and  to 

the  payment  of  debts  connected  with  this  property, 

contracted  40  or  50  years  ago,  he  would  ask  again, 

who  were  the  persons  entitled  under  these  interlo* 

outers  ?  Who  were  the  majority  of  them  who  were 

to  direct  the  use  of  this  property  ?    Independent  of 

my  other  consideration  then,  the  extreme  difficulty, 

if  not  impossibility,  of  applying  these  interlocutors 

as  they  stood,  rendered  it  highly  desirable  that  the 

matter  should  be  reviewed.     But  if  the  judges  below  '^^  principle 

•*.     °  .  of  the  decision 

Still  adhered  to  the  principle,  it  was  this  pnnciple,  of  the  Court 
that,  because  in  1737  a  society  then  agreeing  in  was,  tha°a 
their  religious  opinions  adhered  to  a  Presbytery  or  i""'  created 

^  *^ .  ,    .  .  for  a  society 

Synod  then  holding  the  same  opinions  with  them*  agreeing  in 
seWes,  the  property  belonging  to  that  society  should  ^ous  opinions 
be  held  in  trust,  not  for  those  who  adhered  to  their  »houW  remain 

..,..,  u  .  /•  1  not  for  those 

original   pnnciples,    but    m   trust  for   those  who  who  (/t(/ ad- 
adhered  indeed  to  the  Synod,  but  who   did  mt  Sn^nai^rb. 
adhere  to  their  original  principles  ;  that  was  a  pro-  cipics,  but  f^ 
position  very  difficult  to  be  maintained  in  law.     But,  not  so  adhere. 
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Dec.2],  iHif.  if  the  Court  below  should  still  adhere  to  that  priii« 
Fc  .6,  1813..  ^jjp]^^  ^j^^^  ^j^g  objection  arose.  How  could  the  prin- 

scomsu  8E-  ciple  be  applied  in  practice  ?  It  was  true  the  court 
•bnteL^)^^*"  ^^^'^  ^^^  ^^^  notice  of  religious  opinions,  with  m 
Courts  of  juf-  ^^^^  ^  decide  whether  they  were  right  or  wrong, 
ticemayuke   but  it  might  notice  them  as  facts  pointing  out  the 

notice  of  par-  i  •        *•  r,  ^ 

ticular  reiigi-    ownership  of  property. 

TfacrSt.  With  respect  to  the  doctrine  of  the  English  law 
iDgouiihe  on  this  subject,  if  property  was  given  in  trust  for 
property.  A,  B,  C,  &c.,  forming  a  congregation  for  religious 
Doctrine  of  worship;  if  the  instrument  provided  for  the  case  of 
law  upoD^this  &  scliism,  then  the  court  would  act  upon  it ;  but  if 
■"^^^  there  was  no  such  provision  in  the  instrument,  and 

the  congregation  happened  to  divide,  he  did  not 
find  that  the  law  of  England  would  execute  the 
trust  for  a  religious  society,  at  the  expense  of  a 
fi^rfeiture  of  their  property  by  the  cestui  que  trusts^ 
for  adhering  to  the  opinions  and  principles  in  which 
the  congregation  had  originally  united.  He  found 
no  case  which  authorised  him  to  say  that  the  court 
would  enforce  such  a  trust,  not  for  those  who 
adhered  to  the  original  principles  of  the  society,  but 
merely  with  a  reference  to  the  majority ;  and  much 
less,  if  those  who  changed  their  opinions,  instead  of 
being  a  majority,  did  not  form  one  in  ten  of  those 
who  had  originally  contributed;  which  was  the  prin- 
ciple here.  He  had  met  with  no  case  that  would 
enable  him  to  say,  that  the  adherents  to  the  original 
opinions  should,  under  such  circumstances,  for  that 
adherence  forfeit  their  rights. 
If  it  had  been  If  it  were  distinctly  intended  that  the  Synod 
iSc^y^^*'  should  direct  the  use  of  the  property,  that  ought  to 
ihoafd  direct    have  been  matter  of  contract,  and  then  the  court 
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tnigfat  act  upon  it}  but  there  must  be  evideuce  of  such  Dec.si,  ]8i^« 

a  contract^  and  here  he  could  find  none.     He  pro-  ^^^'  ^>J^ 

posed  therefore  that  the  cause  should  be  sdhf  back  Scottish  sk« 

with  two  findings,  of  this  nature :— '^  1st.  That  the  ^^^"«  ^^^^^ 

0   '  SBNTBRS.) 

ground  appeared  to  have  been  purchased  and  the  th^useoftha 
house  built  for  a  society  united,  and  proposing;  to  P«>P«'^y*  ^^^^ 

.     J     .  .    .  .    .  *      *  o     ^     ought  to  have 

continue  united,  in  religious  opinion^     2dtf  That  it  been-niatter  of 
did  not  in  point  of  fact  appear  how  this  property  ^^^^"^'^ 
was  to  be  applied,  in  case  the  society  should  happen 
to  differ  and  separate/* 

He  was  the  more  anxious  to  have  this  jtidgment 
reviewed,  as  some  of  the  Scotch  Judges  who  acceded 
M  it  admitted  that  it  was  contrary  to  former  deci-» 
sions,  and  also  on  account  of  the  difierenct  of 
opinion  that  prevailed  in  the  Court  below,  and  the 
very  important  nature  of  the  case;  and  this  case 
was  peculiarly  important  because  it  must  be  deeply 
mteresting  to  the  feelings  of  great  numbers^  a  cir- 
comstance  which  rendered  it  highly  desirable  that  it 
should  be  finally  settled  in  the  most  distinct  and 
latis&ctory  manner. 

The  cause  was  accordingly  remitted  for  review 
with  the  above  findings. 

Agent  for  Appellants^    J.  Chalmer,  Abingdon-street. 
Agent  for  Respondents,  A»  Mundell,  45j  ParliaaieDt-sti«et«  s 
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FROM  THE  IMSH  CHANCERY 

Gore,  Esa. — Appellant. 

Stacpoou,  Esa.  and  others — Respondents. 

and 

Stacpoole — Appellant. 

Gore  and  others — Respondents. 

Feb.  17^  1813.  Sale  of  mortgaged  estates  for  payment  of  mortgage  and 
^^    -  ^        J       judgment  debts,   under  a  decree  of    court  fraudulently 
SALE  o#  obtained  in  1735  by  collusion  between  the  tenant  for  life 

M ORTGAOBD        aud  otherSy  to  the  prejudice  of  those  in  remainder,  ques^ 
BtTATBt.  tinned  in  1796  by  the  tenant  in  tail  three  months  from  the 

time  when  his  title  accrued,  established  in  the  Irish  Chan* 
cenrio  ISOl,  set  aside  by  the  Lords  in  1813  as  to  JItrt 
iKrhich  was  sold  to  a  person  cognizant  of  the  fraud,  and 
strong  doubts  expressed  by  Lord  Redesdale^  if  the  case 
had  come  before  thfra  whether  it  would  not  have  been 
also  set  aside  as  to  that  portion  which  was  purchased  by 
one  not  actually  cognizant  of  the  fraud,  but  who  might 
have  discovered  it  by  inspecting  the  proceedings  on  the  face 
of  which  it  was  aj^rent. 

X  HIS  was  an  appeal  from  a  decree  of  Lord  Clare 
in  the  Irish  Chancery,  pronounced  under  the  fol- 
lowing circumstances. 

General  Francis  Gore  being  seized  in  fee  or 
entitled  under  a  lease  for  ever  of  or  to  certain 
estates  in  the  county  of  Clare  in  the  year  1715  ; 
mortgaged  the  same  to  Joseph  Darner  of  Dublin, 
for  a  sum  of  6010/. ;  and  in  the  following  year  bor- 
rowed from  Damer  a  further  sum  of  1058/.  for  which 
he  gave  a  bond  and  warrant  of  attorney,  and  judg- 
ment was  soon  after  duly  entered  up. 

General  Gore  by  his  will  dated  the  20th  October, 
1721,  having  directed  that  all  his  debts,  mortga- 
ges, a|^d  incumbrances,  should  be  paid  out  of  his 
personal  estate ;  and,  if  that  should  be  insufficient. 
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then  that  his  real  estate  should  be  liable  thereto,  Feb.i7i  isis. 
^  devised  all  his  real  estates  to  his  son,  Arthur  Gore,    ^"*-v-*-^. 

SALE  OF 

^'for   life;    remainder  to  the  said  Arthur  Gore's  mortoaobd 

•*'  eldest  son,  Cusack  Gore,  for  life ;  remainder  to  the  ^^y^*^*- 

*^  first  and  other  sons  of  the  said  Cusack  Gore  in  tail  Gocc. 

"  male;  remainder  to  the  testator's  grandson,  Francis 

"  Gore  Fitzarthur,  (father  of  the  Appellant,)  for  life ; 

"  remainder  to  the  first  and  other  sons  of  the  said 

**  FFancis  Gore  Fitzarthur,  in  tail  male ;  remainder 

**  to  cveiy  other  son  and  sons  of  the  said  Arthur 

^  Gore,  in  tail  male ;  remainder  to  the  testator's  se** 

^  OQfnd  son,  Francis  Gore  Clerk,  for  life ;  remainder  to 

^  Francis  Gore^  the  son  of  the  said  Francis  Gore 

'^  Clerk  for  life;  remainder  to  the  fint  and  other  sons 

"  of  the  said  last  mentioned*  Francis  Gore,  in  tail 

**  male ;  remainder  to  the  testator's  youngest  son, 

^  George  Gore,  for  life ;  remainder  to  the  first  and 

"  every  other  son  of  the  said  George  Gore,  in  tail 

"  male ;  remainder  to  the  testator's  right  heirs  for 

"ever;''  and  appointed  his  said  son,  Arthur  Gore, 

sole  executor  of  his  will.     General  Gore  died  in 

1724,  without  having  altered   or  revoked  his  will, 

and  without  having  paid  off  the  above-mentioned 

mortgage  and  judgment  debts. 

In  the  year  1730,  Arthur  Gore  died,  having  by 
hit  will  appointed  Robert  French  and  others  his 
executors. 

Cusack  Gore,  the  eldest  son  of  Arthur  Gore,  had 
died  in  his.father's  life  time,  so  that  at  the  death  of 
Arthur  Gore,  hirf  second  son,  Francis  Gore  Fitz- 
irthur,  the  &ther  of  the  Appellant,  became  enti-  AppcHanfa  fa^ 
tied  to  an  estate  for  life  under  the  will  of  General  etute  for  life. 
Gore,  in  the  mortgaged  estates.    Francis  CKfe  Fitz-  «»«°«»"  '• 

C2 
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Feb.  17, 1813.  arlhur,  at  the  death  of  his  father,  was  a  minor,  and 
^^""""N^"""-^  Robert  French  obtained  letters  of  guardianship  of 

SALE  Of  ,   .  •         ^  ^ 

MORTGAOBD    HIS  person  and  estates. 

• 

ESTATES.  rjij^g  interest  in  the  mortgage  and  judgment  debts 

in  tail  under*   having  come  by  assignment  and  bequest  into  the 
the  will.         hands  of  William  Curtis,  of  Dublin,  he,  in  the  year 

1731,  together  with  the  executors  of  the  original 

Mortgagee  and  Joseph  Mariott,  his  trustee,  exhibited 

Foreclosureby  their  bill  of  foreclosure  in  the  Court  of  Exchequer 

^iihouTthe     ^^    Ireland,    to   which   they  made    Francis   Gore 

neeessary      .  Fitzarthur,  the  minor,   tenant  for   life,  with   the 

executors  of  Arthur  Gore  parties  dependants ;  but 
none  of  the  subsequent  remainder-men  were  made 
parties.  To  this  will  the  minor,  by  his  guardian 
and  the  executors,  put  in  their  several  answers,  in 
which  the  limitations  in  the  will  of  General  Gore 
were  distinctly  set  forth.  ITie  answer  of  Francis 
Gore  Fitzarthur  was,  according  to  the  custom  in 
.  Ireland,  signed  by  his  Attorney,  Edmond  Hogan. 
On  the  10th  of  April,  1733,  the  cause  came  to  a 
bearing  in  the  Exchequer,  where  the  following 
decree  was  pronounced :  "  that  an  account  should 
*'  be  taken  of  the  sums  due  on  foot  of  said  mortgage 
**  and  judgment,  and  that  the  same  with  interest 
**  should  be  paid  within  six  months  from  the  time  of 
**  confirming,  the  report  to  be  made  by  the  Chief 
'^  Remembrancer  of  the  said  Court  in  pursuance  of 
**  the  said  decree,  and  that  in  default  thereof  the 
"  equity  of  redemption  of  the  said  mortgaged  premises 
.  "should  be  foreclosed  and  the  said  estates  sold,  and 
"  that  out  of  the  money  arising  from  the  sale,  the 
*^  Chief  Remembrancer  or  his  deput}'  should  pay  to 
/'die  said  William  Curtis  the  sums  which  should  be 
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'^so  reported  due^  with  interest  and  costs;  that  the  Feb.  17,  isxs. 
**  remainder  should  be  paid  to  said  defendants,  and   ^^— ^v^'^^ 
^  that  all  proper  parties  should  join  in  deeds  of  con-  mortgaged 
"  veyance  to  the  purchaser.**  estatsi. 

Tiie  deputy  Remembrancer  having  made  his  r#*- 
pent  of  the  sum  due  under  the  mortgage  and  judg- 
ment, amounting  to  9585/.  13^.  7^*  the  cause  was 
beard  on  the  report  and  merits^  on  19th  June,  1733^ 
and  the  Court  made  a  final  decree  thereon  as  follows ; 
^Itiat  defendant  should  pay  to  said  William  Curtis  * 
^tbe  said  sum  of  9585/.  13^.  7d.  with  interest  and ' 
^  costs  within  six  calendar  months  from  the  time  of 
"confirming  said  report;  and  in  default  thereof^  that 
"  said  mortgaged  estates  should  be  sold ;  that  out  of - 
'^  the  rooneyarising  from  the  sale^  said  William  Curtis 
'^should  be  paid  the  amount  of  the  sums  decreed 
'^tohim,  and  that  the  surplus  thereof  should  be  paid 
^  to  said  defendant,  Francis  Gore  Fitzarthur,  Appel- 
**  lant's  said  father." 

At  time  of  filing  the  bill  and  pronouncing  the 
decree,  the  Rev.  Francis  Gore,  second  son  of  the* 
testator^  General  Qore,  and  Francis  Gore,  his  son, 
to  whom  remainders  were  limited  by  the  will  of  the 
General,  were  both  in  esse;  but  neither  of  them, 
iK)r  any  persons  except  as  before  stated,  were  made 
parties  to  the  foreclosure  cause. 

No  proceedings  were  had  upon  the  final  decree 
till  May,  1746,  soon  after  Francis  Gore  Fitzarthur 
(the  Appellant's  father)  came  of  age ;  the  decree 
was  then  revived,  and  the  mortgaged  estates  put  up 
to  sale  by  the  deputy  Remembrancer  of  the  Court 
of  Elxchequer,  in  November,  1747^  where  in  pur- 
suance of  a  previous  arrangement  betwoen  Francis , 
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Feb.iTi  1813.  Gore  Fitzarthur,   and  John  Purdon^  a  barrister, 
^*^"^<"'~^  thfe  latter  purchased  the  estates  at  1 3,400/.  which, 

SALE  OF 

MORTGAGED  as  thc  Appellant  alledged,  was  for  below  their  value, 
^^TATM.  though  even  th^it  sum  exceeded  the  mol-tgage  and 
judgment  debts  and  interest  by  a  sum  of  1500/*; 
this  surplus  which  remained  after  payment  of  the 
mortgage  and  judgment  debts  was  paid  to  the  tenant 
for  life. 

Francis  Gore  Fitzarthur  had  beep  engaged  in  a 
contested  election  in  1745,  immediately  after  his 
coming  of  age;  and  his  affairs  becoming  embarrassed, 
he  employed  this  John  Purdon,  and  Edmond  Ho- 
gan,  attorney  at  law,  as  confidential  Counsel  and 
^gent  to  manage  bis  affairs. 

That  Purdon  had  purchased  the  estate  as  trustee 
for  Francis  Gore  Fitzarthur,  was  proved  by  a  writ- 
ten declaration  of  Purdon  to  that  efiect,  signed  by 
two  witnesses,  and  by  their  borrowing  3459/.  oi| 
their  joint  security  from  Messrs.  Keane  and 
jLatouche,  Bankers,  Dublin ;  for  the  purpose  of 
making  the  necessary  deposit. 

In  order  to  complete  the  purchase,  Purdon  agreeil 
with  Hogan,  who  had  been  Attorney  fer  Francie 
Gore  Fitzarthur  when  a  minor,  and  had  signed  hi« 
Salepf  ptrtpf  answer  to  the  foreclosure  bill,  to  sell  to  him  (Hogan) 
fitotoM?f|2  ^  P^rt  of  the  mortgaged  premises  for  a  sum  of 
^'"'i^toT*'  ^'771/.  16^.  Sd.  He  also  agreed  with  John  Stac- 
||^^9^.        poole  of  Craig  Brien,  in  the  County  of  Clare,  for 

the  sale  of  another  part  of  the  mortgaged  estates, 
for  the  sum  of  7»136/.  4^.  Qd*  By  an  article  in 
writing  dated  30th  April,  1748;  Purdon  covenant- 
^  with  Hogan,  to  procure  a  sale  to  be  made  by  all 
poper  pi|rtie9  to  tb^  said  Edmond  Hogan  of  the 
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ItDcls  of  Claurode-more  and  the  Liffords,  being  part  Feb.  17,  i8i3. 
of  the  mortgaged  estates ;  and  by  a  subsequent  me-   '***"*^^'"^-^ 
morandum^  the  tolls  and  customs  of  Claurane  were  uoktoaczj^ 
agreed  to  be  sold  to  Hogan  for  a  further  considera-  "*^'^**' 
tion :    the   whole   together  amounting  to  between 
4000/.  and  5000/. 

Purdoo  executed  a  conveyance  to  John  Stacpoole^ 
of  Craig  Brien^  of  that  part  of  the  mortgaged  es- 
tites  which  had  been  purchased  by  him,  but  no 
legal  conveyance  was  executed  to  Hogan;  they  both 
however^  took  possession ;  and  Purdon  himself  en« 
tered  into  possession  of  that  part  of  the  mortgs^d 
estates  which  remained  unsold^  under  pretence  of 
keeping  the  lands  as  a  security  against  his  liability 
for  the  money  borrowed  from  Messrs.  Keane  and 
Latouche  to  pay  the  deposit. 

Francis  Gore  Fitzarthur  died  in  July,  1 7969  and 
in  the  month  of  November,  in  the  same  year^  his 
ion,  Francis  Gore,  the  Appellant,  who  was  entitled 
to  the  remainder  in  tail  in  the  equity  of  redemption 
of  the  mortgaged  estates  under  the  will  of  General 
Gore,  filed  his  bill  in  the  Court  of  Chancery,  in  AppellaDt  filet 
Ireland,  against  the  representatives  of  Purdon;  Ho-  j^'  purchaserl 
gan,  John  Stacpoole  of  Craig  Brien,  and  of  Curtis,  ^^  ^^  "^^^^i- 
tbe  mortgagee,  together  with  those  claiming  interest  mises.  Sec. 


m  the  estates  under  and  through  these  person: 
stating  the  above  facts,  and  praying  "  to  be  decreed 
"entitled  to  a  redemption  and  reconveyance  of  the 
"aforesaid  mortgaged  estates,  notwithstanding  the 
"  aforesaid  decrees  and  the  proceedings  had  thereon ; 
"  that  all  proper  accounts  should  be  taken  from  such 
"periods  as  to  the  Court  should  seem  meet;  and  that 
"  such  of  the  defendants  as  should  be  in  equity  bound 
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Feb.  17,1818.  ^Hodo  80,  should,  upon  payment  of  such  sum  of 

' v— *^  "  money,  (if  any,)  as  should  appear  due  on  the  taking 

>ioRTGAGBo    "  of  suchaccouuts,  reconvcy said  estates  to.the Appel- 
MTATW.         ({ ig^^^ .  Q^  that  he  might  be  decreed  to  be  entitled  to 

**  said  estates,  or  to  possession  thereof  upon  such  other 
^^  terms  as  to  court  should  seem  equitable." 

Simon  Purdon,  the  representative  of  John  Pur- 
don,  being  conscious  it  would  appear  that  he  had  no 
just  defence,  came  to  a  compromise,  and  delivered 
to  the  Appellant  the  unsold  lands,  into  the  possession 
of  which  John  Purdon  had  entered  as  before  stated. 
The  representatives  of  Hogan,  (Stacpooles  of  Lif- 
ford)  put  in  their  answers,  relying  upon  the  sale 
and  covenant  by  Purdon  to  Hogan,  under  whom 
they  claimed  ;  and  further  stated  a  recovery  suffered 
of  the  premises  in  question,  and  subsequent  charges 
thereon  for  portions  for  children  and  by  marriage 
pettlements* 

In  February,  1800,  George  Stacpoole,  of  Liffbrd, 
filed  his  cross  bill,  stating  the  facts,  and  contending, 
that  as  the  Appellants  father  had  joined  with  the  Chief 
Remembrancer  of  the  Court  of  Exchequer  in  convey- 
ing the  estates  to  Purdon,  this  ought  to  be  con- 
sidered as  a  covenant  and  warranty,  binding  on  his 
heirs  ;  and  that,  if  the  conveyance  should  be  found 
to  be  defective,  he  (George  Stacpoole)  ought  to  be 
indemnitied  out  of  his  personal  estate  and  effects. 

The  origfinal  and  cross  causes  came  on  together 
before  Lord  Clare  in  November,  1801,  and  his  Lord- 
ship decreed  that  the  Aj)ix*llant*8  bill  should  stand 
dismissed  without  costs,  as  against  George  Stacpoole, 
of  JLiifford,  and  those  claiming  under  Hogan ;  and 
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flhould    stand    absolutely    dismissed    as     against  Feb.i7»i8i3. 
George   Stacpoole^  of  London^    the  representative    ''— ^v-^-' 
<£  John  Staepoole,  of  Craig  Brien ;    and  that  as.  mortoaoio 
to  the  other  Defendants  the  cause   should  stand  "•^^'"■* 
over. 

The  decrees  of  dismissal  as  to  the  Staepooles  of 
Lifibrd^  representatives  of  Hogan^  and  Stacpoole 
of  London^  were  enrolled  in  1802. 

Tlie  cause  came  on  again  to  be  heard  for  further 
direcftions  in  Nov.  1803,  before  Lord  Redesdale, 
who  pronounced  a  decree,  declaring,  ^*  That  as  none 
^*  of  the  persons  in  being,  and  entitled  in  remainder 
^'  after  the  death  of  the  Plaintiff's  (Appellant's)  father, 
«^  were  made  parties  to  the  proceedings  in  the  cause  in  The  proeeed- 
the£xchequer,although  the  partiesto  such  cause  had  of  foreclotam 
noticeof  General  Gore's  will,  thesamebeing  set  forth  JS^^^p^Sm 
in  the  pleadings ;  and  as  the  Plaintiff's  (Appellant's) 
father  was  tenant  for  life  only  of  the  estates  under 
such  will ;  the  proceedings  in  that  cause  did  not  in 
any  manner  bind  the  rights  of  the  parties  entitled  to  * 
such  estates  in  remainder,  and  such  proceedings 
were  on  the  face  of  them  erroneous  and  wanting  the 
necessary  parties  to  give  them  force  and  effect,  and 
that  the  same,  under  the  circumstances,  ought  to 
"  bedeemed  fraudulent,  collusive,  and  void,  as  against 
"  the  Plaintiff,  and  all  persons  entitled  in  remainder, 
*'  under  General  Gore's  will,  after  the  death  of  the 
**  Plaintiff's  father,"  &c.  &c. 

The  decree,  after  a  summary  recital  of  the  facts 
and  state  of  the  case,  went  on  to  order  that  the 
legal  estate  in  all  the  mortgaged  lands  and  premises 
should  be  conveyed  to  the  Plaintiff,  (Appellant,) 
except  as  to  those  sold  to  Hogan,   of  whom  the 
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« 

Feb.  ]?« 1913.  Respondent^  George  Stacpoole  of  Lifford^  was  the 
^"*"^>^^*^  representative ;  and  to  John  Stacpoole^  of  Craig  Brien^ 
MORTGAGED    of  whom  Georgc  Stacpoole^  of  London^  was  the  re- 

presentative,  the  bill  having  been  dismissed  as  to 
them  by  Lord  Clare,  and  the  decree  of  dismissal 
enrolled^  so  that  it  could  not  be  reheard  in  the 
Court  below. 

Gore  appealed  against  the  decree  of  Lord  Clare, 
as  far  as  respected  tl)e  Respondent  George  Stacpoole 
of  Lifford^  the  representative  of  Hogan,  but  suffered  it 
to  remain  undisturbed  as  far  as  respected  Stacpoole 
of  London,  apparently  because  the  ancestor  of  the 
latter,  Stacpoole  of  Craig  Brien,  seemed  to  have  been 
a  purchaser  for  valuable  consideration  without  notice 
under  a  decree  of  Court, 

JUr.  Hart  and  Mr.  Leach  for  the  Respondents  in 
the  original  cause,  and  Appellants  in  the  cross  case^- 
defended  the  decree  of  Lord  Clare  on  the  ground  on 
which  his  Lordship  was  stated  to  have  pronounced 
it;  viz.  the  length  of  time  elapsed  since  the  original 
decree  in  the  Exchequer,  which  ought  not  now  to 
be  impeached.  Though  the  decree  was  irregular, 
the  Appellant  was  bound  by  lapse  of  time,  and  they 
cited  Lloyd  and  JoneSj  9th  Vesey,  37>  to  show  the 
practice  of  the  courts  to  be  conformable  to  Lord 
Clarets  decrees. 

In  reply  to  Lord  Redesdale,  who  observed  that 
one  of  the  tenants  in  tail  was  in  that  case  in  suit, 
Mr.  Hart  said  that,  the  decree  there  was  equally 
irregular,  because  there  were  intervening  estates  of 
inheritance ;  and  yet  it  was  thought  improper  to  dis- 
turb a  long-standing  title  under  a  decree  of  Court. 
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lie  present  case  no  fraud  was  intended^  as  there  Feb.ir^isis. 
no  otgect  which  fraud  could  have  materially   *^— *v— ^^ 

The  Rev.  Francis  Gore,  and  Francis  Gore  his  son,  ■«TATEi. 

were  the  only  remainder-men  in  esse  at  the  time  of 

the  decree ;  and  they  being  only  remainder-men  for 

life,  their  interests  were  in  this  instance  too  distantly 

affected  to  render  it  essentially  necessary  to  make 

them  parties.     The  purchase  was  for  a  fair  and  boni 

fde  consideration ;  a  recovery  had  been  suflfered  of  the 

lands,  and  they  were  subject  to  marriage  settlements 

made  bend  fide,  and  without  notice  of  the  Appel* 

knf  s  claim ;  and  to  portions  for  younger  children* 

The  Appellant,  if  he  intended  to  impeach  the  de* 

cree,  ought  to  have  done  it  by  a  bill  in  the  nature  of 

a  bill  of  review,  and  Mitford's  Treatise  on  Pleading 

was  cited  to  show  that  such  was  the  course  for  per- 

^Ds  not  bound  by  the  former  decree. 

Mr.  Richards  and  Sir  S.  Romilly  (for  the  Appel- 
lantin  the  original  cause,  and  Respondents  in  the  cross 
cause)  argued,  that  it  was  evident  that  liogan  had 
fall  notice  of  the  limitations  in  General  Gore's  will, 
as  he,  according  to'the  Irish  custom^  signed  the  an- 
swers in  which  these  limitations  were  set  forth.     It 
was  also  proved  that  Francis  Gore  Fitzarthur  had,  two 
or  three  years  after  the  contested  election,  in  1745, 
become  so  weak  in  his  understanding  that  he  was 
subject  to  various  impositions,  so  that  it  was  at  last 
necessary  to  vest  his  estate  in  trustees  by  Act  of 
Parliament,  to  prevent  his  ruin.     The  decree  in  the 
Exchequer  was  obtained  by   fraud  and  collusion, 
between  the  tenant  for  life  in   possession,  John 
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Feb.  17, 181S.  Purdon,  and  Edmund  Hogan ;  and  it  evidently  pro- 
^"*''^>^^*^  ceeded  on  the  supposition  that  Francis  Gore  Fitzar- 

SALE  OP  ' 

MORfGASED    thuF  had  the  fee-simple^  or  first  estate  of  inheritance 
BfTATEs.        jjj  ^1^^  mortgaged  estates ;  so  that  the  Judges  were 

clearly  imposed  upon.  Twoof  the  remainder-men,  the 
Rev.  Francis  Gore  and  his  son^  being  in  esse  at  the 
timeof  filing  the  bill  of  foreclosure,  ought  to  have  been 
made  parties,  to  enable  them  to  redeem  the  mort- 
gage if  they  thought  fit.  The  surplus  of  the  pur- 
chase money,  above  payment  of  the  mortgage  and 
judgment  debts,  had  been  paid  to  the  tenant  for  life, 
Francis  Gore  Fitzarthur,  pursuant  to  the  same  plan 
of  fraud  and  collusion ;  instead  of  being  brought  into 
Court,  according  to  the  custom  in  Ireland  in  such 
cases,  for  the  behoof  of  all  parties.  The  purchase 
having  been  made  by  Hogan,  with  a  full  knowledge 
of  all  these  circumstances,  was  fraudulent;  and 
therefore  all  dispositions  of  the  property  made  by 
him,  and  those  claiming  under  him,  were  vitiated 
by  this  fraud.  The  recovery  and  marriage  settle- 
ments did  not  alter  the  case ;  and  one  of  these  set- 
tlements was  made  pendente  lite,  and  therefore  with 
notice.  The  estates  indisputably  belonging  to  Ho- 
gan and  his  representatives,  were  at  any  rate  charged 
with  these  settlements  and  portions,  and  sufificient 
to  answer  their  purposes.  The  legal  estate  was  never 
conveyed  to  Hogan  or  his  representatives :  and  as  the 
Appellant^s  title  did  not  accrue  till  the  death  of  his 
father,  and  as  he  filed  his  bill  about  three  months  after, 
the  lapse  of  time  cannot  prejudice  him.  He  could 
not  have  taken  any  steps  to  have  secured  the  applica- 
tion to  its  proper  uses,  of  the  surplus  purchase  money, 
after  payment  of  the  mortgage  and  judgment  debts,  as 
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that  would  have  been  a  recognition  of  the  validity  of  Feb.  17*  isis. 
the  sale.     Francis  Gore  Fitzarthur  could  not-  pass   ''— *>r— ' 
any  thing  more  than  his  life  interest  in  the  mort-  mortoao» 
gaged  premises ;  and  nothing  in  these  transactions  "•^^^•* 
ought  to  be  permitted  to  injure  the  Appellant,  or  to 
deprive  him  of  his  just  rights. 

Lord  Redesdale  stated  the  case,  and  after  advert-  Jadgment 
ing  to  the  facts^  that  Hogan  signed  the  answers,  and 
must  have  known  that  Francis  Gore  Fitzarthur  was 
only  tenant  for  life;    that  the  bill  had  not  been 
amended   by  adding  parties,    but    that  the  cause 
proceeded  in  such  a  way  as  to  leave  the  judges  in  fPhe  judg«t 
the  belief  that  Francis  Gore  Fitzarthur  was  the  ab-  {"S^tIISh 
Bolute  owner,  and  that  the  decree  of  foreclosure  was  •*"?  ^"••» 

and  made  to 

pronounced,  and  the  surplus  of  the  purchase  mo-  proceed  at  if 
ney  ordered  to  be  paid  to  the  said  Francis  Gore  ftlS^j'h^^* 
Fitzarthur  under  this  impression*  he  observed  that  been  the  abso- 

lute  owoer. 

it  was   impossible  not  to  see  that  there    was  in 
course  of  these  proceedings  the  most  cautious  sup- 
pression of  facts  with  which  the  Court  ought  to  have 
been  made  acquainted.     The  sum  too  which  should 
have  been  paid  out  of  the  estates,  so  as  to  aSect 
the  interest  of  the  remainder-men  was  only  7068/. 
the  original  amount  of  the  mortgage  and  judgment 
debts,  as  the  interest  ought  to  have  been  kept  down 
by  the  tenant  for  life,  and  such  should  have  been 
the  directions  of  the  Court.     His  Lordship  also  ad* 
verted  to  the  dismissal  of  the  Bill  by  Lord  Clare^ 
as  against  George  Stacpoole  of  London,  the  repre« 
sentative  of  Stacpoole  of  Craig  Brien,  which  he  be- 
lieved was  done  on  the  ground,  (in  addition  to  the 
Japse  of  time,)  that  John  Stacpoole,  of  Craig  Brien| 
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Feb.i7»  1S13.  was  a  purchaser  under  decree  of  Court  for  valuable 

^"""■"■^v^--^  consideration  without  notice  of  the  fraud.     Ht  very 

MORTGAGBP  muck  doubtcd,  htmevery  whether  this  was  a  protec-^ 

ESTATES.  f^^^^  33  jjg  jjg|  J  j^  clear,  that  a  purchaser  under  such 

wh^ber  a  "  circumstances  was  bound  to  see  that^  at  least  as  far  as 
▼XaW^coa^  appeared  on  the  face  of  the  proceedings  before  the 
•idcration  un-  Court,  there  was  no  fraud  in  the  case.  That  case 
Court  fraadu-  howevcr  had  not  been  brought  before  their  Lord- 
cd"1b  ^**iA  "^^  ships,  and  therefore  it  was  unnecessary  to  say  any 
ttnorantofthe  thing  further  upon  it.  The  case  of  Purdon*s  repre- 
proiect  Wm-  sentatives,  having  stood  over  for  want  of  parties, 
fol^'^^'^  r^*  came  before  him  (Redesdale) ;  but  he  could  give 
OQ  th«iSoB of  no  decision  on  the  case  of  Hogan s  representatives, 
li^f*^^^***^     as  the  decree  of  dismissal  had  been  enrolled,  and 

could  therefore  only  be  altered  by  appeal  to  their 
Lordships. 

It  had  been  objected  by  the  Respondents,  that 
the  purchase  was  made  by  Hogan,  under  the  de- 
cree of  the  Court.     The  answer  to  that  was,  that  he 
acted  with  full  notice  of  the  fraud.     Another  ob- 
jection was,  that  the  proper  course  would  have  been 
to  file  a  bill  in  the  Exchequer,  to  set  aside  the  de- 
cree on  the  ground  of  fraud.     The  answer  to  that 
was,  that  the  decree  neither  did  nor   could  bind 
the  remainder-man  at  all,  but  only  the  tenant  for 
The  clearest     life*     The  clearest  title  could  not  be  used  by  a  per- 
«sed?"a°^^  son  coguizant  of  any  fraud  affecting  it ;  and  by  the 
son  cognizant  register    Statute  even  a  registered  deed  could  not 
afibcung  it      ^  ^^^^  against  an  unregistered  deed,  if  the  person 

in  whose  favour  the  registered  one  was  made  knew 
of  the  prior  unregistered  deed.  Some  of  the  claim- 
ants came  in,  under  marriage  settlements,  for  join- 
tures and  portions.     It  was  sufiicient  in  answer  to 
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this,  that  Hogan  left  undisputed  property  to  answer  Feb.t?,  is  13. 
all  such  claims  and  purposes^  and  therefore,  as  to   '"*— "^r-*^ 

•  8ALB  OP 

to  this  cause,  they  might  all  be  considered  as  vo-  mortoaobd 
lonteers.      One  of  the  cases  however    was  rather  **^a*^"«' 
stroi^r  than  the  rest ;  it  was  a  marriage  settlement 
made  after  the  dismissal  of  the  bill  by  Lord  Clare  ; 
but  still  it  was  a  transaction  pendente  litej  since  it  A  flettlement 
was  still  a  question  for  their  Lordships*  considera*  tbefkiXora 
tion,  whether  die  bill  had  been  rightly  dismissed,  final  dw:iiioii 
and  the  parties  thus  having  notice,  must  take  the  below  is  still  a 
settlement  subject  to  all  its  legal  and  equitable  con-  ^p^ZniTiUe^ 
sequences.      Such  a  circumstance  could  never  be  "jj^f^^^^^S^ 
allowed  to  intercept  the  course  of  justice.  and  equitable 

cooseqoencet 
of  an  appeal* 

JLord  EUan,  (Chancellor.)  On  the  best  consider- 
ation which  he  could  give  the  subject,  he  had  no 
doubt  but  the  decree  in  the  Exchequer  did  not  bind 
any  remainder-man,  for  it  was  clear  equitable  lawj 
that  in  order  to  make  a  foreclosure  valid  against  all 
claimants^  he  who  had  the  first  estate  of  inherit- 
ance must  be  brought  before  the  Court,  and  even 
then,  the  intermediate  remainder-men  for  life  ought 
to  be  brought  before  the  Court,  to  give  them  an  op- 
portunity of  paying  off  the  mortgage  if  they  thought 
proper.  A  bill  of  review  in  the  Exchequer,  to  set 
aside  its  decree,  could  not  have  answered  the  purpose 
of  the  Appellant,  for  as  to  him  this  fraudulent  de- 
cree was  an  absolute  nullity.  And  as  to  the  lapse 
of  time,  he  thought  the  Appellant  had  sued  in  pro- 
per time,  unless  he  had  given  such  encouragement 
to  the  Respondents  to  believe  themselves  secure, 
and  induced  them  to  improve  and  deal  with  the  pro- 
perty as  if  it  had  been  securely  their  own,  as  would 
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Feb.  i7>i8id.  make  it  a  fraud  in  him  to  prosecute  the  present 

'^^"v— — ^  claim.    This  had  been  alleged  by  the  Respondents  ; 

MORTGAGED    and  was  the  only  material  point  on  which  his  noble 

friend  had  not  touched.  He  was  o(  opinion,  how- 
ever, that  there  was  no  foundation  in  the  case^  for 
any  objection  on  that  ground. 

Tlie  judgment  of  Lord  Clare  was  accordingly 
reversed,  with  proper  directions  relative  to  the  con- 
veyance of  the  legal  estate  to  the  Appellant,  ac- 
counting for  the  rents,  and  re-pi^'ment  of  the  pur- 
chase money,  with  interest  to  Hogan*s  representa- 
tives. 

Agent  for  Appellant,      Pinkbt,  Temple. 

Agent  for  Respondents,  J.  Palmbr,  Gray's-Inn. 


FROM  SCOTLAND. 

t 

Watt,  Merchant — Appellant. 
Morris  and  others — Respondents. 

Whsthbr  a  vessel  can  be  deemed  sea-worthy  for  a  foreign 

voyage  without  knees  ? 

May  10, 1813.'  XN  1794,  the  Appellant  freighted  the  Jenny  and 

Peggy,  a  vessel  lying  at  St.  Andrews,  to  Riga  or 
St.  Petersburgh,  and  back  to  Dundee  or  Newburgh, 
in  Scotland.  The  owners  (the  Respondents)  engaged 
^'  that  she  should  be  completely  jit  ted  and  found  to 
proceed  on  the  voyage  in  four  days  thence ;  **  and 
further  represented  her  as  so  firm  and  perfect,  that 
she  was  capable  of  carrying  iron  or  the  weightiest 
commodity.    After  the  Appellant  had  freighted  the 
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fessel^  he  was  aj^lied  to  on  the  part  of  the  Respon-  May  10,  is  13. 
dents  to  insure  700/.  on  her  bottom,     TTie  Appellant  ^^"^ 

INSURAlfCB* 

igreed,  and  the  policy  was  subscribed  on  the  6th 
Sept  1794 — *'  Beginning  the  adventure  upon  the 
sud  vessel  at  and  from  the  port  of  St.  Andrew's  to 
tfie  port  of  Riga^  or  St.  Petersburgh,  in  ballast,  and 
from  either  of  these  ports  to  the  port  of  Dundee  and 
Newburgh.**  The  question  was  whether  the  vessel 
was  sea-worthy. 

It  appeared  that  she  had  been  originally  only  80 
tons  burthen  when  built  in  1785 — that  she  had 
been  lengthened  in  1794  14  feet,  so  as  to  be  113  xhethip 
,  tons  burdien.    The  new  parts  of  the  vessel  were  not  lengthened, 
fastened  with  knees,  which  are  usually  placed  in  ptrtsnot 
vessels  intended  to  carry  cargoes :  and  the  reason  as  ^^^^   ^^ 
stated  by  the  ship-builder  was,  that  none  were  to  be 
had  at  St  Andrew's,  where  the  vessel   had  been 
lengthened. 

As  soon  as  the  vessel  had  left  the  harbour,  it  was 
found  that  she  wanted  several  things  indispensably 
necessary  for  the  voyage,  and  the  Master  was  obliged 
to  put  into  Dundee,  a  place  out  of  his  course,  where 
be  took  in  some  fuel  and  cordage.  The  old  rigging 
did  not  suit  her  new  size,  and  she  sailed  so  heavily 
as  to  iall  greatly  behind  all  the  other  Baltic  vessels. 
She  was  also  very  leaky,  and  from  these  causes  and 
the  want  of  ballast  the  Master  put  into  Kettero,  a 
harbour  on  the  coast  of  Norway,  and  stopped  like- 
wise at  Elsineur  and  Copenhagen,  at  which  last 
place  he  took  in  a  supply  of  fuel,  candles,  and  a 
chart  of  the  Baltic ;  all  which  stoppages  occasioned 
very  considerable  delay,  and  the  Appellant  was 
thereby  deprived  of  his  option  of  going  to  Riga,  and 
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policy. 


The  Judge 

Admiral 
clearly  of 
opinion  that 
the  ship  not 
iea-worthy 
from  her  want 
of  knees,  hat 
his  judgment 
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Session. 
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therefore  proceeded  to  St.  Petersburgh  direct.  Tlie 
vessel  did  not  appear  by  evidence  to  have  undergone 
any  repairs  at  St.  Petersburgh.  She  was  lost  on  the 
voyage  homewards  on  the  Shetland  coast. 

An  action  was  commenced  in  the  High  Court  cxf 
Admiralty  in  Scotland,  by  the  owners  against  the 
Respondent,  for  payment  of. the  700/.  upon  the 
policy.  The  defence  was  that  the  vessel  was  not 
sea-worthy,  nor  '^  completely  fitted  and  found  **  for 
the  voyage  at  the  time  of  her  leaving  St.  Andrew's 
harbour.  A  proof  was  taken,  and  the  evidence  as  te 
btr  sea-worthiness  was  contradictory,  but  it  waa 
allowed  on  all  hands  that  the  new  parts  cfthe  vessel 
had  no  knees.  The  Judge  Adm  iral  (Baron  Hepburn) 
sustained  the  defences  and  assoilozied  the  defender^ 
stating  ^'  that  he  was  clear  the  ship  was  not  sea* 
worthy  fix)m  her  want  of  knees.**  Upon  petition  by 
the  owners  this  interlocutor  was  altered  by  the  next 
Judge  Admiral,  the  successor  of  Baron  Hepburn, 
who  decerned  against  the  defender.  A  petition  was 
presented  against  this  last  interlocutor,  to  which, 
however,  the  Judge  adbe1^d«  These  judgments 
were  then  brought  under  the  review  of  the  Court  of 
Session  by  suspension,  when  Lord  Hermand,  Ordi- 
nary, by  an  interlocutor  of  the  18th  Feb.  1803» 
^^  found  the  letters  orderly  proceeded  in,  and  de- 
cerned.** 

The  cause  thus  went  on  in  the  usual  course ;  the 
interlocutors,  four  by  the  Lord  Ordinary,  and  two 
by  the  whole  Court,  being  all  against  the  Appellant. 
From  these  he  appealed  to  the  Lords  for  the  follow* 
ing  reasons : 

1 .  Because  in  every  contract  of  insurance  there  is 
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m  implied  warranty  on  the  part  of  the  assured,  that  May  io,i8i3. 
die  ship  insured  shall  be  tight  and  staunch  and  pro-  ^'"^■^^'^*^ 
perly  constructed  and  equipped,  so  as  to  be  able  to 
encoanter  the  ordinary  perils  of  the  voyage,  and  in 
die  present  instance  this  obligation  is  confirmed  by 
the  express  engi^ement  of  the  Respondents  in  their  Reasons  of 
ktter  of  affreightment ;  but  it  appears  in  evidence,  ^PP**^ 
that  the  vessel  in  question  was  defective  in  the  most 
important  and  necessary  parts  of  the  fabric  of  a 
ship,  the  main-hold  beams  in  the  centre,  where  she 
had  been  cut  asunder  and  lengthened  to  the  extent 
of  14  feet,  not  being  in  any  manner  bound  to  her 
sides,  or  supported  or  strengthened  by  knees,  which 
in  every  qxration  of  lengthening  and  raising  the 
deck  of  a  ship  is  essentially  necessary  to  render  her 
sea-worthy  and  safe;  no  new  anchor  having  been 
provided,  although  it  is  obvious  that  an  anchor 
which  was  sufficient  for  a  vessel  of  80  tons,  (the 
burthen  of  the  Jenny  and  Peggy  before  she  was 
lengthened),  was  insufficient  for  a  vessel  of  113  tons, 
which  was  her  burthen  after  she  was  enlarged ;  and 
it  appearing  in  evidence  that  a  new  cable  of  a  larger 
nze  was  provided,  for  which  a  new  anchor  was  to 
have  been  got  (but  which  was  not  got)  at  Elsineur ; 
and  no  new  masts,  sails,  ropes,  or  cordage  having 
been  provided,  though  it  is  equally  obvious  that  sails 
and  rigging  which  fitted  a  vessel  of  80  tons  burthen 
could  not  be  adequate  for  a  vessel  of  1 1 S  tons  ;  and 
it  even  appears  from  the  certificate  of  the  repairs, 
that  '^  the  ship  had  no  stove  or  fire-place  in  the 
cabin,**  which  of  itself  was  essential  in  a  voyage  to 
the  Baltic  at  this  season  of  the  year,  the  lives  of  the 

D2 
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May  io»  i8ia.  crew  depending  upon  it,  when  the  weather  was  such 
^"—■^v^— ^  a9  to  make  it  impossible  to  use  the  stove  upon  deck^ 
which  IS  often  swept  away  m  a  storm. 

2.  Because^  admitting,  what  is  however  denied, 
that  the  Captain  did  procure  some  knees  for  the 
vessel  at  Petersburgh,  the  contract  is  nevertheless 
avoided,  the  implied  warranty  attaching  at  the  com- 
mencement of  the  risk  whem  the  ship  sailed  from 
St.  Andrew's. 

3.  Because  the  Captain,  in  consequence  of  the  in- 
sufficient equippnent  of  the  vessel,  was  obliged  to 
deviate  from  the  voyage  insured;  and  because  the 
very  loss,  for  which  the  Respondents  ask  indemni- 
fication, was  in  all  probability  occasioned  by  their 
own    neglect,    and    their  breach    of   a  condition 

precedent. 

J.  A.  Park. 

Ralph  Carr. 

Mr.  Park  (for  the  Appellant)  ridiculed  the  idea  of 
a  ship  being  sea-worthy  for  such  a  voyage  without 
knees.  It  had  often  been  a  question  at  Guildhall, 
whether  the  knees  were  rotten  or  sufficient,  but  it 
had  never  been  conceived  that  knees  were  un- 
necessary. She.  wanted  besides  siuls  and  cordage^ 
and  was  not  "  completely  fitted  and  found**  for 
the  voyage  out  and  homeward  according  to  the 
warranty. 

Mr.  Adam  and  Mr.  Horner  (for  the  Respondents) 
argued,  that  Watt  knew  the  state  of  the  vessel,  and 
made  no  objection ;  that  it  appeared  in  evidence  that 
a  ship  might  be  sea-worthy  without  knees ;  that  the 
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fierwidc  smacks  which  were  remarkably  good  vessels  May  lo,  is  13. 
had  no  knees.  ^"^-^v^— ' 

Chancellor.  These  are  the  vessels  that  carry  the 
fish. 

Adam.  Yes,  fish  and  passengers :  that  the  lengthen- 
ing of  the  ship  rather  strengthened  her :  that  she  was 
not  lost  firom  any  defect  in  herself,  but  in  a  severe 
storm,  in  which  many  excellent  ships  were  lost :  that 
th^e  was  no  proof  that  she  had  not  got  knees  at 
St  Petersburgh;  and  that  the  onus  probandi  lay 
iipcm  the  Appellant. 

Mr.  Park  in  reply  stated,  that  he  had  seen  the 
Berwick  smadu  at  sea,  and  that  they  appeared  to  be 
very  good  vessels,  but  they  were  solely  employed  in 
the  coasting  trade,  and  not  intended  for  heavy  car^ 
goes.  As  to  the  onus  probandi  resting  with  the 
Appelhnt,  their  Lordships  would  consider  tliat  this 
was  a  question  of  warranty,  and  it  was  the  rule  of 
kw,  that  Ae  warranty  must  be  complied  with. 
Efen  if  Watt  had  known  the  state  of  the  vessel 
(which,  being  no  seaman,  he  did  not),  it  would  not 
have  altered  llie  case.  The  ship  ought  to  have  been 
sufficient  at  her  sailing  from  St.  Andrew*s ;  but  if 
Acy  thought  any  repairs  at  St  Petersburgh  would 
avdl  them^  the  onus  probandi  under  their  warranty 
fay  upon  them.  So  in  the  case  of  a  horse :  if  a  man 
knew  that  a  horse  was  blind  of  an  eye,  and  wished 
to  try  him^  he  was  still  not  obliged  to  keep  him,  if 
warranted  sound,  as  the  warranty  must  be  complied 
with*  Tlieir  Lordships  he  was  satisfied  would  do  ' 
BOthing  to  overturn  this  fixed  principle  of  law. 

ChanciiUor.    The  single  question  is  whether  the  Judgment 
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w,  $ti.  !sftq»  w  set-worthy.     I  am  of  opinion  she  was  not 
M^worthy. 

Decision  of  the  Court  below  revcrsecL 


FROiM  SCOTLAND. 

Bruce — Appellant. 
Ogilvy — Respondent. 

M»j4t»i8i3.  Jt  was  stated  in  the  last  case  that  the  vessel  adkd 

the  Jenny  and  Peggy  had  been  wrecked  on  the 
Shetland  coast.  The  inhabitants  of  these  islands 
had  a  peculiar  notion  of  law  in  regard  to  wredc» 
whether  derived  from  Norwegian  tradition^  or  finom 
whatever  other  source,  Mr.  Homer ^  who  opened  the 
case,  did  not  know.  Th^  conceived  that  one«tbird 
belonged  to  the  Admiral,  one^third  to  the  proprietor 
of  the  estate  where  the  cargo  was  cast  ashore^  and  ^ 
femaining  one-third  to  those  who  could  get  it 

Certain  persons  who  had  acquired  this  last  kind  of 
right  to  a  quantity  of  tallow  which  had  formed  part 
of  the  cargo  of  the  Jenny  and  Peggy«  sold  it  to 
Bruoe  and  C^lvy,  the  parties  in  this  cause,  who 
carried  on  trade  in  partnership,  in  some  place  in 
one  of  the  Shetland  islands,  for  57/*  which  was 
lilleged  to  be  far  below  its  value« 

Wutt,  the  owner  of  the  cargo,  having  disco vcrisd 
how  it  had  been  disposed  of,  brought  his  action  for 
the  spoliation,  in  the  AdmiraPs  Court,  against  ten 
dcfeud^rs^  of  whom  Bruce  was  one.    The  matter 
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im  compromised  by  Watt  assigning  his  interest  in  ICayssjsia. 
the  cargo  to  the  defenders  for  3000/.  of  which  Bruce  t  '  ' 
paid  333/. 

The  partnership  of  Bruce  and  Ogilvy  having  been 
dissolved,  the  latter  brought  his  action  against  the 
former  for  two  sums,  amounting  together  to  about 
lOOL  Bruce  alleged  that  the  compromise  with 
Watt  was  on  the  partnership  account,  and  that 
Ogilvy  was  liable  to  him  for  a  third  of  the  above 
sun,  which  he  had  paid  to  Watt,  and  which  more 
diaa  covered  his  debt  to  Ogilvy:  he  therefore 
]^«uled  compensation.— The  Court  of  Session  de- 
eded in  &vour  of  O^lvy,  the  Pursuer^  and  Bruce 
appealed. 

Ogilvy  had  alleged  in  the  Court  below,  that  he 
#is  no  party  to  the  compromise,  and  that  it  was  not 
entered  into  on  the  partnership  account.  Bruce 
cftred  to  prove  that  it  was,  and  gave  in  a  printed 
condescendance  of  the  facts,  which  the  Court  must 
of  course  have  thought  not  sufficient  to  make  out  his 
CM,  as  tiiey  rqected  the  proof.  A  question  had 
been  raised  whether  the  spoliation  did  not  vitiate  the 
whole  transaction,  but  from  the  manner  in  which 
the  action  in  the  Admiral^s  Court  terminated^  no- 
thing appeared  to  have  turned  upon  that. 

Lord  Eldon  (Chancellor).  The  Court  below  ap-  jodgmeDt. 
pears  to  have  taken  it  for  granted  that  the  Respond- 
ent coald  prove  every  thing  he  said^  and  that  the 
Appellant  could  prove  nothing.  The  interlocutors 
most  be  reversed,  and  a  conjunct  probation  ordered 
to  be  allowed,  unless  the  parties  can  settle  the  mat« 
ter  IB  some  other  way. 
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FROM  SCOTLAND. 

APPEAL   FROM   THE   COURT   OF   SKSSION. 

The  Governor  and^Company  of  the  >  j^p^u^^ts. 
Watson    .  .  .  .  • Respondent. 

Mar.  15,1819.  Agent  for  the  Bank  of  Scotland^  also  carrying  on  the  business 
^^— V— ^  of  a  banker  on  his  private  account,  receives  money,  for 
BANK  A6BN-  which  hc  givcs  a  receipt,  which  does  not  purport  on  the 
^^'  face  of  it  to  be  given  for  the  Governor  and  Company  of  the 

Bank  of  Scotland.    Agent  becomes  insolvent.    Question 
whether  the  Bank  is  M>und  by  the  act  of  its  agent,  the 
,  bolder  of  the  security  supposing  that  he  was  deaUng  with 
the  Bank  of  Scotland  ? 

In  179^9  James  Smithy  and  John  and  Colin 
Smith,  his  sons,  were  appointed  agents  for  the 
Bank  of  Scotland,  at  Brechin,  where  they  transacted 
the  business  of  the  bank ;  and  also  private  banking 
business  of  their  own,  though  (as  was  alleged)  with- 
out the  knowledge  of  the  bank,  till  the  year  1 803j 
The  Bank  fe-  yrhen  they  became  bankrupt.  The  vouchers  which 
charse  the      Were  giycn  by  Smith  and  Son^,  as  the  Agents  of  the 

I^^hi^h  did  not  ^^"^>  ^^^  discharged  by  the  Bank ;  but  they  r&t 
purport  to  be  fused  to  discharge  those  whiqh  did  not  purport  to  be 
an?  Sons  as  granted  by  Smith  and  Sons  as  their  agents.  The 
their  agents.     Respondent,   therefore,   brought  an  action  in  the 

Action  by  ihe  ^     \     -  ^   '  .  •        •     fu  /  j     1 

Hespondent.     Court  ot  o^ssion,  avcmng  m  the  summons  (declara^ 

tion)  *^  that  he  hs^d  lodged  with  the  3^^^  of  Scot- 
land 60/.  sterlings  conformable  to  receipt,  dated  at  the 
Bank-office,  at  Brechin,  and  sigqed  by  James  Smith 
apd  Sons,  who  were  at  that  tipae  agents  there  for 
the  said  bank,"^  and  concluding  for  decree  against 
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the  Appell^nts^  for  payment  of  the  said  sum  of  6oL  Idtr.i5«i8is« 
with  costs. — ^The  evidence  in  support  of  the  demand  ^^•*-v^~' 

.  ,  J  J    BANK  AGBK" 

was  an  unstamped  document^    in  the  words  and  ct. 
figures  following — 

<<  Bank-office,  Brechin,  25th  March  1803. 

"Received  from  Mr.  James  Watson^  Brechin> 
sixty-pounds  sterling,  at  his  credit^  bearing  interest 
at  the  rate  of  three  per  cent,  on  demand^  or  four  per 

cent  if  not  returned  in  six  months. 

« 

"  SMrra  AND  Sons.** 

The  Court  decided  first  in  favour  of  the  Appel- 
lants^ but  afterwards  finally  decided  against  them, 
upon  which  they  appealed. 

The  question  in  this  case  turned  upon  two  points, 
Ist  Whether  this  receipt  being  unstamped  was  a 
gpod  fixmdation  for  an  action  ? — 2d.  Whether  sup- 
posing no  stamp  was  required,  or  that  it  were 
stamped,  it  was  such  an  instrument  as  would  bind 
the  Bank  of  Scotland  ? 

In  support  of  the  first  objection  to  the  document, 
on  the  ground  of  its  not  being  stamped.  Sir  S. 
RamUly  and  Mr*  Leach,  for  the  Appellants,  con- 
tended that  by  the  Stamp  Acts,  31st  G.  3.  c.  25— 
37th  G.  3.  c.  136— 44th  G.  3.  c.  98,  such  do- 
cuments as  the  present,  unless  stamped,  could  not 
be  pleaded  or  given  in  evidence,  or  admitted  in  any 
court,  to  be  useful  or  available  in  law  or  equity,  as 
W  acknowledgment  of  debt.  It  was  true,  that  there 
was  ^n  exception  in  favour  of  receipts  given  by 

# 
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liar.  15,1818.  bankers  for  money  lodged  with  them  merely  for  safe 
^'**"^^*"^  custody:  but  in  this  instance,  it  appeared  on  the 
cT.  "    &ce  of  the  instrument,  that  interest  was  allowed, 

which   rendered    the   receipt    an  agreement,    and 
brought  it  within  the  general  rule. 

In  regard  to  the  second  point,  it  was  contended^ 
that  there  was  nothing  on  the  face  of  the  instrument, 
or  in  the  circumstances  of  the  case,  that  afforded  any 
ground  for  the  allegation,  that  the  Bank  was  bound 
by  this  instrument :  that  it  did  not  purport  to  bind 
the  Bank :  that  there  was  no  evidence  to  show  that 
the  money  had  been  applied  to  the  purposes  of  the 
Bank,  or  that  the  Respondent  understood  himself  to 
have  received  the  Bank  security ;  and  that,  at  any 
rate,  the  Smiths  were  limited  agents,  and  that  the 
Bank  could  not  be  bound  where  its  agents  had  ex« 
ceeded  their  authority.  The  Bank  had  by  public  ad- 
vertisement, and  by  placards  in  the  Agents*  Offices, 
apprised  the  public  of  the  limited  nature  of  the  au- 
thority of  these  agents— •Hiat,  some  time  before  the 
present  document  was  given,  the  Bank  had  reduced 
its  rate  of  interest  to  3  per  cent*  upon  a  deposit, 
however  long  it  remained ;  but,  that  the  Smiths  in 
their  private  banking  concern  had  continued  the  old 
vate  of  interest,  allowing  4  per  cent«  when  the  money 
was  suffered  to  remain  for  six  months,  and  that  the 
present  document  was  of  this  last  description. 

Though  this  document,  then,  had  been  legally 
stamped,  it  still  could  not  have  bound  the  Bank 
without  further  evidence  to  show  that  it  was  given 
by  the  Smiths  as  the  Bank  Agents,  or  in  short  that 
it  was  a  transaction  with  the  Bank.  It  was  absurd 
to  say  that  the  Bank  was  bound  merely  because  the 
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teframent  had  been  given  at  the  Bank  Agenej-  U».  is.iait. 
office,  as  this  would  make  diem  liable  for  eveiy  "*  '"v   '-^ 
transaction,  however  extravagant,  that  tock  place  ^f^^^^"* 
widiin  its  walls.     As  to  the  instrument  bearing  the 
words  ^  Bank'Kifiice,  Brechin,**  this  could  not  ren« 
dcr  the  Bank  liable;  for  the  receipts  givien  by  the 
Smiths,  confessedly  j^W/#  nomine,  had  the  words  ia 
ipiestion. 

Assuming  then  that  the  Smiths  were  limited 
agents,  the  Appellants  referred  to  the  case  of  Fenn 
md  Harrison,  Sd  T.  Rep,  757^  and  to  Er shine 
B.  3.  T.  3.  Sect.  35,  who  had  these  words :  '^  A 
mandatofy  amst  folfew  the  precise  rules  prescribed 
by  bis  cmj^yer ;  for  all  his  power  b  from  the  com«r 
mission,  and  whatever  he  does  ultra  Jims  mandati 
if  withont  aolhority,  and  cannot  bind  his  constitu* 
cats.  A  foctor  cannot  pledge  goods  of  his  principal, 
ho  dn^  is  to  sell  {Newson  and  Thornton,  6th  T. 
Bep.)  The  doctrine  held  by  some  of  dme  Judges 
Mow,  that  the  Appellants,  thougK  they  did  not 
know  of  die,  private  banking  of  Smith  and  Sons, 
weie  answenUe  for  the  covaequences  of  this  culpa 
kta,  <m  the  grfaond  that  it  involved  them  in  the 
diaige  of  odpable  negligence,  was  utterly  irreeon** 
dieable  with  any  principle  of  law,  besides  that  it 
proceeded  upon  the  snppositien  of  a  firaud  on  the 
Respondent  by  the  Smiths,  wfaidi  was  not  proved. 

The  Attorn^  General  (now  Vice-Cbanoelloi^ 
and  Mr.  Adam,  for  the  Respondent,  argned,  diat 
the  document  in  question  was  a  good  one  within  the 
exception  of  the  Stamp  Acts,  which  exempted 
bankers*  receipts  for  money  deposited  with  them 
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Mtr.  15,1813.  from  the  duty:  that  the  clause  of  interest  could 
"^■^^v— -^  not  make  any  difTerence  in  the  case,  as  bankers*  re- 
cY.  *    ceipts  in  Scotland  usually  had  such  a  clause ;  and 

the  Bank  of  Scotland  would  have  been  bound  by  the 
custom  to  pay  interest,  even  though  no  interest  had 
been  mentioned  in  the  document ;  and  that,  at  any 
rate,  the  instrument  was  a  good  one  against  the 
Bank,  since  if  a  stamp  was  required  the  Respond- 
ent had  only  to  pay  the  penalty,  10/.  and  get  it 
stamped. 

As  to  the  second  point,  the  words  '^  Bank  of 
Scotland's-office  **  was  written  in  large  letters  on  a 
board  over  the  window  of  the  place  where  this  trans- 
action took  place,  and  naturally  led  the  Respondent 
as  weH  as  other  persons  to  conclude  that,  when  they 
deposited  their  money  there,  they  had  the  security 
of  the  Bank  of  Scotland.  The  Respondent  did  so 
imagine :  he  paid  in  his  money  band^  Jide  to  tlie 
Bank ;  and  as  the  agents  had  a  general  authoritfr  in 
matters  of  this  kind,  the  Bank  was  liable,  though 
the  document  did  not  on  the  &ce  of  it  purport  to  be 
the  security  of  the  Bank.  The  Respondent  coii*» 
eeiving  that  the  agents  had  a  general  authority,  and 
no  sufficient  notice  of  the  contrary  having  been 
given,  was  satisfied  that  the  agents  had  power  to 
bind  the  Bank  by  docoments  of  this  kind.  The 
case  of  Fenn  end  Harrison  rather  favoured  the 
argument  of  the  Respondent,  and  in  that  case  it  had 
been  stated  by  some  of  the  Judges  that  the  warranty 
of  a  horse  by  a  servant  would  bind  the  master^ 
though  the  master  had  desired  him  not  to  warrant ; 
because  the  servant  had  a  general  authority. 
Zard  Eldon  (Chancellor.)    If  Justice  BuUer  had 
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ahorse  to  sell,  and  thought  he  would  be  bound  by  Mar.i5, 1813. 
tfae  warrant  of  his  servant^  though  desired  not  to  ^— *v— ^ 
warrant,  he  would  have  gone  to  market  himself  to  ct.       '   *^' 
see  his  hone  sold.    But  the  Judges  appeared  to 
have  made  a  distinction  between  horse  dealers  and 
others.     If  Tatersal  sent  his  servant  to  sell^  and  the  If  t  hone- 
servant  contrary  to  hts  instructions  warranted,  Ta-  hU  Mrvant  u> 
tersal  mieht  be  bound;  but  another  person  (not  a  market  with  a 

1  «*N  11  11  111  horac,  and  de- 

borse  dealer)  would  not  be  bound  by  the  unau-  sires  him  noi 
tfaoriaed   warranty  of  either  Tatersal  or  his  servant^  ll^dT^r^e 
or  of  his  own  servant,  he  having  only  given  a  par-  ^exwrn  tUes 

.     -  ^-       .^  ,  warrant,  the 

bCUlar  anthon^.  master  is 

Attarney  General  and  Mr.  Adam.    But  the  J^^^^ 
agents  heie  having  a  general  authority,  their  acts  jon  (not  a 
bound  thdr  principal,  though  unauthorized.    This  employs  hb 
had  been   decided  in    a  variety    of  cases.    The  ^n?\^i 
genoral  authority  mig^t  be  limited  by  proper  no*  hit  horse,  and 
tic^  as  in  tibe  case  of  a  notice  put  up  in  his  of-  M/tTwarraat, 
foe  by  a  carrier,  or  a  notice  in  the  newspapers.  But  *°^  ^^  ^' 

%  .  f  ,         .         •  vani  or  agent 

me  mere  circumstance  of  a  general  notice  given  was  does  warrant, 
not  coQchisive,  but  only  created  a  presumption  that  n^/Umnd,^ 
die  individual  had  notice  of  the  limitation.    The 
geocnd  notice  was  merely  admitted  as  evidence,  and 
it  was  left  to  the  jury  to  say,  whedier  under  the  cir-  . 
comstanccs,  the  individual  had  notiqe ;  and  unless 
dus  was  found,  the  general  notice  itself  was  not  suf- 
ficient.   Though  an  advertisement  Was  inserted  in 
the  newspapers  in  1789,  this  was  previous  to  the 
Brechin  establishment,  and  not  notice  of  the  limi- 
taticm  to  the  people  there ;   the  advertisement  was 
never  repeated.    The  placards  in  the  office,  stating 
the  limitation  of  the  agents  as  to  forms  and  other- 
wise^ were  not  sufficient  n<^ce.     They  had  not 
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]tftfr.i5.i9i9.  been  pointed  out  to  the  atteation  of  the  Respon^ 
-      ^  dent      He  had  never  read  them,    and  the  meat 

cT.  *    important  of  them  nras  to  diicoloured  with  smok* 

at  to  be  hardly  legible.  The  limitations  upon  ther 
agents  applied  to  odier  instruments.  The  agents 
were  left  to  their  discretion  aa  to  the  form  of  receipts^ 
by  which  the  Bank  should  b€  bound.  The  Bank 
itself  did  not  consider  its  rules  and  forms  indispen* 
aabtey  for  at  the  agents*  office  an  accountants  name 
was  not  signed  even  to  their  promissory  notes, 
though  required  by  their  notices^  it  having  been 
proved  that  there  was  no  accountant  at  Brechin,  and 
neithet*  at  the  agents*  nor  at  the  Bank-office,  at 
Edinburgh,  was  the  Bank-seal,  (which  was  also 
required  by  their  rules)  affixed  to  their  receipts. 
The  Bank  therefore  had  no  right  to  insist  upon 
rules  which  had  evidently  fallen  into  desuetude. 

Lord  Eldon  (Chancellor).  Would  not  a  Scoteh 
Judge  be  as  much  surprised  to  receive  a  B^nk  of 
Scotland  note  in  this  form,  as  any  of  us  would 
be  at  receiving  a  Bank  of  £ngland  note  in  this 
way? 

Attofney  General  and  Mr.  Adam.  The  general 
law  was  unquestionably  in  favour  <^  the  Respondent. 
The  granting  of  receipts  was  an  act  for  which  Bank 
Agents  were  usually  appointed,  and  it  was  not  there* 
fore  ultra  jineg  mandati.  It  was  qua  Agents  that 
the  fraud  was  practised,  and  therefore  the  Bank  was 
liable  under  the  well  known  obligation  of  quaA  ex 
delicto.     For    the    principle*    of   the   liability   of 

^  masters  for  servants,  they  here  cited  Blaekstone, 

vol.  1.  b.  1.  chap.  14.  p.  429. — ^Voet.  ad  Tit.  ff. 
de  Instit  Act.--Stair,  b.  1.  Tit.  12—19.— Black- 
5 
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itooe^   b.  1.  Tit.  8tb^   30  and  36. — ^Principles  of  Mar.ii,i8i: 
Eqaity>  vol.  1.  b.  1.  part  1.  p.  63. — Paisley  Bank-   ^— ^v^* 
mg  Company  against  Scott,  &c.  20th  June^  179d)«  ct. 
The  Reqwndent,  in  his  minute  to  the  Court  of 
Session,  distinctly  offered  to  prove,  by  persons  of 
ill  descriptions^  in  and  about  Brechin,  that  no  one 
had  ever  heard  of  the  private  banking  of  the  Smiths, 
or  knew,  or  supposed  that  these  people  had  ever 
in  their  lives  issued  from  the  Qank-office  a  docu- 
meat  which  did  not  bind  the  Bank  of  Scotland. 
Ihough  the  obligation  to  pay  interest  at  4  per  cent, 
after  having  been  scored  out  of  the  receipts  for  some 
short  time,  subsequent  to   the  regulation  of  the 
Bank  to  receive  their  rate  of  interest,  was  after- 
wards  allowed  to  remain  no  inference  unfavourable 
to  the  Respondent  ought  to  be  drawn  from  that  cir- 
cumstance, because  the  Bank  might  vary  its  rate  of 
mterest  again ;  and  there  was  nothing  in  this  that 
ought  to  have  roused  the  suspicion  of  the  Respon- 
dents and  others,   who  considered  themselves  as 
dealing  with  the  Bank. 

5ir  S.  Romilly  in  reply. — ^The  stamp  acts  ex- 
pressly subjected  to  the  duty  documents  bearing 
interest  as  this  did.  The  Judges  of  the  Court  of 
Session  had  evidently  proceeded  upon  the  supposi- 
tion, that  a  fraud  had  been  .practised  on  the  Re- 
i^ndent,  by  the  Smiths,  of  which  however  there 
was  no  proof.  There  was  no  evidence  whatever  to 
ibow^  that  the  Respondent  and  others  in  his  situa- 
tion considered  themselves  as  dealing  with  the 
Bank  of  Scotland,  and  not  with  the  Smiths  as  pri- 
vate bankers :  that  he  could  not  believe  the  Judges 
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Mar.15,1813.  to  bave  said  some  things  which  had  been  attii'« 

^"""v— ^  buted  to  them.     They  had  been  stated  as  speaking 

cT.  *    of  their  own  knowledge,  of  what  was  the  practice 

of  the  Bank,  making  themselves  witnesses.  The 
object  of  this  action  was  to  make  a  limited  agent 
liable  as  a  general  one,  and  that  too  upon  a  docu-^ 
ment  in  which  the  agent  did  not  represent  himself 
as  such. 

Mtr.«6,i8i3.  Xorrf  Eldon  (Chancellor).  There  were  two  ques** 
^^.  tionsin  the  ease:  1st.  Whether  the  document  was 

whether        such  as  would  bind  the  Bank,  supposing  it  stamped, 

n^^  for  ^'  *^**  ^*  ^^^  ^^*  require  a  stamp ; — ^d.  Whether 
mowj}i^i^  ft  was  mvalid  on  account  of  its  not  being  stamped, 
within  th^  ex-  A  few  words  as  to  the  last  point  first — It  had  been 
Sum^Act^^  said,  that  the  receipt  canying  interest  was  an  agree* 
notwithtiuid-  ment,  and  therefore  ought  to  have  been  stamped ; 
ingtcUnteof  to  which  it  was  answered,  that  Bankers*  receipts 
Interest?         'witxz  excepted,  and  that  the  rate  of  interest  was 

usually  inserted  in  the  Scotch  Bank  receipts ;  and 

that  these  Banks  would  have  bee&  liable  by  the 

custom  to  pay  interest,  though  the  rate  had  not 

been  inserted*    He  did  not  however  consider  himself 

called  upon  in  the  present  case  to  decide  that  point. 

Nothing  on         As  to  the  other  point,  there  .was  nothing  in  this 

document  to     document  that  showed  it  to  be  that  of  the  Bank  of 

shew  that  it     Scotland,  unless  their.  Lordships  were  prepared  to 

was  the  seen-  i  -r*      i      /r»  i  •  r     r 

rityofthe  say  that  "Bank-office,  Brecmn,"  meant  the  same 
^^^*  thing  as  the  words  "  For  the  Governor  and  Corn- 
Nothing  in  pany  of  the  Bank  of  Scotland."  There  was  no- 
Bank  apncy  thin?  peculiar  that  he  knew  in  Bank  Aeency,  to 

to  take  It  out  ®  .  *  o        y      . 

of  the  general  take  it  out  of  the  ruIc  that  the  agent  could  not 
ajgent^ouid^    bind  his  principal  beyond  the  limits  of  his  authority. 
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Tie  Chief  Justice  (Ellenborough)  had  sat  at  the  Mar.s6,i8i3. 
dble  at  the  hearing  of  this  case,  and  had  observed  ^*— -v-^*-' 
that  if  it  had  come  before  him,  it  would  not  have  cy. 
occupied  more  than  ten  minutes.     There  were  other  not  bind  his 
cases,  it  was  said,  depending  upon  it,  but  of  that  yond'the  li- 
they  could  take  no  notice;  though,  from  the  nature  ""i».«>fhi8au- 
of  the  transactions,  he  should  rather  suppose  that 
each  of  them  must  be  governed  by  its  own  peculiar 
circumstances.     ITiere  were  a  variety  of  consider^  Thecircom- 

1     •  ^  .^  X    J     ^         •  stances  here 

ations  and  circumstances  stated,  to  raise  a  pfesump-  not  sufficient 
tlon  in  favour  of  the  Respondent ;    but  all  of  them  *^  ^^^  **?* 

*  ^  '  ^      presomptiOD 

appeared   to  him    insufficient    to    show  that   this  that  this doca- 
WIS  an  instrument  by  which  the  Bank  could  be  given  as  the 
bound.      It  was  his  opinion,  therefore,    that   the  Bani^"«c«"«^ 

*  '    ,  '  when  no  such 

judgment  of  the  Court  of  Session  ought  to  be  re-  thing  appear- 

. J  ed  upon  the 

WSed.  face  of  it. 

Lord  Redesdale  concurred  in  that  opinion.  The 
question  as  to  the  necessity  of  a  stamp,  had  bettet 
perhaps  be  left  open,  since  there  was  no  necessity 
for  deciding  it  ih  this  case :  but  as  to  the  instru- 
meat  on  which  the  action  was  founded — suppose 
the  Bank  had  become  insolvent,  and  that  Smith 
had  remained  solvent,  could  the  holder  have  by 
SQch  an  instrument  as  this  succeeded  in  an  action 
against  the  estate  of  the  Bank  ?  It  was  clear  he  could 

QOt 

The  judgment  oftheCdurt  below  was  accordingly 
reversed. 

Agent  for  Appellants,    Chalmer. 

Agents  for  Respondent,  Spottiswoode  and  Robsrtsox. 

VOL.  I.  £ 
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FROM  SCOTLAND. 

Redfearv^  Esquire — Appellant. 

Ferrier^  Somervail,  and  others — Respondents. 

Whether  a  latent  equity  can  prevail  against  an  intimated 

assignation. 

May  26, 1813.  J^ORD  ELDON.  This  is  a  most  important  case, 

especially  as  it  concerns  the  interests  of  the  com- 
mercial part  of  the  community  in  both  kingdoms. 

TioK.      •  David  Steuart,  merchant  in  Lcith,  was  ostensible 

owner  of  a  share  in  the  Edingburgh  Glass-house 
Company,  w^hich  is  not  a  corporate,  but  a  private 
society.  By  the  regulations  of  this  company,  their 
shares  could  be  held  by  individuals  only,  and  there- 
fore the  share  in  question  stood  in  the  company's 
books  in  the  name  of  Steuart  individually,  though, 
purchased  by  him  for  the  house  of  ^^  Allan,  Steuart, 
and  Company,"  in  which  he  was  a  partner.  That 
.  partnership  was  dissolved,  and  another  formed 
under  the  firm  of  "  David  Steuart  and  Company,** 
of  \^  hich  Steuart  and  Somervail  were  the  only  part- 
ners. The  share  in  question  remained  with  this  new . 
company,  who  purchased  an  additional  portion  of 
glass-house  stock ;  thereby  raising  the  amount  of 
the  share  to  2000/.  This  last  partnership  was  dis- 
solved in  1796,  David  Steuart  having  become  bank- 
rupt. 

The  share  had  always  remained  in  the  name  of 
David  Steuart,  without  any  intimation  having  ever 
been  given  to  the  Glass-house  Company  that  Somcr- 


ON  APPEALS  AND  WRltS  Ot  fiRttOIl.  51 

vol  or  any  other  person  had  any  concern  with  it.  Mays6, 1819. 
Id  At2£ust,  1707,  Steuart  borrowed  1400/.  from  the   ^"^""""v^"-^. 

TRUST  AlfD 

Appellant,  and  to  secure  the  re-payment^.  assigned  assiova- 
to  him  this  share ;  ^^surrogating  and  substituting '^^^^' 
^  Redftam  in  security  as  aforesaid,  in  his  full  right  ^^^^^  ^^ 
^mut place  in  the  premises^  with  power  to  sell  /Ae  GUss-honse 
"  thare  at  any  time  after  the  term  of  payment ^  upon  *  ,i|^5*t<f  th« 
^giving  two  months  notice  to  Steuart^  the  cedent.    ^pp^l*nt* 

Somervail  had  heard  of  the  intention  of  Steuart 
to  assign  the  stock,  and  wrote  to  him  on  the  subject^ 
but  widiout  eflect.  The  assignation  was  intimated  Assifl^ation 
in  the  proper  manner  to  the  Glass-house  Company  ^y^^ 
the  day  after  it  was  made,  but  it  did  not  appear  that 
tny  entry  was,  in  consequence,  made  in  their  books« 
It  was  admitted,  that  in  this '  transaction  Redfeam 
icted  optima  fide  \  that  he  actually  advanced  the 
money,  and  had  no  notice  that  any  other  person 
than  Steuart  had  any  concern  with  the  share  in 
qoestion. 

After  this  transaction  had  been  completed,  Mr.  Somemit 
Somervail  insisted  upon  his  alleged  preferable  claim  fereo^'to^ 
to  the  whole  of  the  share,  as  being  the  property  of  *»««gncc,  unoa 
the  partnership,  and  subject  to  its  debts.     In  the  the  secret 
yetr  1800,  Mr.  Archibald  Geddes,  the  manager  of  ^""'* 
die  Glass-house  Company,  raised  an  action  of  mul^ 
^e  poinding  (corresponding  to  the  English  Bill 
of  Interpleader)  to  have  the  right  ascertained,  when 
Ae  bond  and  assignation,  and  instrument  evidencing 
the  intimation,  were  produced.     On  the  29th  June, 
1801,   the  Lord  Ordinary  (Craig)  pronounced  an  The  Lord  Oi^ 
iaterlocator  in  favour  of  the  Appellant.     Against  nouaccd  in  fa- 
this  interlocutory  a  representation  was  made  on  the  ]|jl^^f  ^•^^ 
p»t  €i  Mn  Somervail,  on  which  parties  were  ap« 

Jt  2 


52  CASES  IN  THE  HOUSE  OF  LORDS 

# 

M»yft6, 1813.  pointed  to  be  beard  ;  but  Somervail  did  not  appear^ 
^""""v-^*^  and  suffered  decree  to  go  in  absence.  Somervail 
AssiGMA-  however  kept  the  matter  open  by  two  or  three  short 
'^^^'  representations,  and  at  length  brought  an  action  of 

reduction  for  setting  aside  the  assignation  ;  arid  after 
his  death,  the  process  was  carried  on  hy  his  repre- 
sentatives.    The  two  actions  were  conjoined  and 
heard  together  before  the  Lord  Ordinary  (Craig), 
who  on  the  11th  January,  1803,  again  pronounced 
in  favour  of  the  Appellant.  This  interlocutor  having 
been  repeatedly  adhered  to  by  the  Lord  Ordinary, 
The  Court  of    the  pursuers  preferred  their  petition  to  the  Court, 
cidcsTgainst     who  having  advised*  the  same  with  answers,  pro- 
the  assignee,     nounced  against  the  Appellant ;  and  upon  a  petition 

by  the  Appellant  to  alter  this  interlocutor,  they  ad- 
hered to  it,  aind  remitted  to  the  Lord  Ordinary  to 
Jan.  20, 1807.  proceed  accordingly.  The  Lord  Ordinary  then  pro- 
nounced in  favour  of  the  representatives  of  Somer- 
vail. From  these  last  interlocutors,  Redfearn  ap- 
pealed to  the  Lords. 

Sir  S.^Romilly  and  Mr.  Thomson  (for  the  Appel- 
lant). The  question  was  a  most  important  one, 
especially  to  the  commercial  part  of  the  community. 
Their  Lordships  must  of  course  decide  according  to 
law ;  but  if  this  decision  of  the  Court  below  should 
be  allowed  to  stand,  the  greatest  possible  opening 
would  be  afforded  to  fraud  and  deception.  A  person 
appearing  to  all  the  world  as  the  only  owner  of  a 
transferrable  subject,  after  having  disposed  of  it  for 
valuable  consideration  to  a  purchaser  who  could  not 
by  any  diligence  discover  the  fraud,  had  only  to 
allege  a  secret  trust  to  defeat  the  whole  transaction. 


ON  APPEALS  AND  WRITS  OF  ERROR  53 

By  the  law  of  Scotland,  the  assignation,  though  Maysfi.  isis. 
lalid  in  the  hands  of  the  assignee  as  against  the  cedent  ^"— *v— ^ 
(assignor),  from  the  moment  it  took  place,  was  not  Im/gwaT^ 
lalid  as  against  third  persons  until  intimation  had  '^^^^' 
been  given  to  the  Company.     When  this  intimation 
was  given,  the  share  became  the  complete  legal 
jproperty  of  the  purchaser,  and  was  valid  not- only 
against  creditors,  but  also  against  any  prior  Assignee^ 
who  had  given  no  intimation. 

Their  Lordships  would  find  from  the  proceedings, 
that  Somervail  himself  had  no  doubt  whatever  but 
Steoart  had  full  power  to  dispose  of  the  share  ;  for 
he  knew  of  the  intention  a  considerable  time  before 
it  was  executed,  and  might  have  prevented  it  by 
applying  to  the  Glass-house  Company  if  he  thought 
he  had  any  right  to  do  so.  He  had  written  to  Mr. 
Steuart^  stating  that  he  intended  so  to  apply,  but 
did  not  do  it,  because  he  was  sensible  that  Steuart 
had  the  full  power  of  disposition.  It  was  argued 
on  the  other  side,  that  no  assignment  could  be 
made  of  a  personal  right  (chose  in  action),  except  sub- 
ject to  every  equitable  demand  on  the  property;  and 
that  the  Appellant  could  only  take  the  share  in  ques- 
tion subject  to  the  preferable  claim  of  Somervail,  and 
they  cited  several  text  writers  and  cases  in  support 
of  this  doctrine.  But  they  had  made  a  total  mistake 
in  two  points :  First,  this  was  not  a  personal  right 
or  mere  chose  in  action,  but  was  assignable  like  the 
shares  of  any  great  joint  stock  company^  such  as  the 
Bank.  Bank  stock  was  indeed  in  some  sense  a 
chose  in  action ;  but  it  was  as  transferrable  as  any 
moveable  by  delivery.  Secondly,  if  it  were  a  chose 
in  action,  it  would  be  subject  only  to  the  demands 
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Maysff,  18IS.  of  the  debtor  in  respect  of  it,  but  not  to  those  of  z 
^""^v"-*-^  third  person.     A  bond  assigned   by  the  obligee  is 
AssioiTA^        subject  to  the  demands  of  the  obHgor  upon  it,  but 
^*wr.  jjQ^  tQ  those  of  a  third  person.    This  rule  was  per- 

fectly rational ;  the  assignee  might  go  to  the  debtor 
and  ascertain  what  claims  he  might  have  upon  the 
matter  assigned  ;  but  it  was  impossible  he  could  use 
the  same  precaution  in  regard  to  all  mankind.  The 
passages  from  the  text  writers,  and  the  cases  cited 
by  them,  referred  entirely  to  the  demands  of  a 
debtor  in  respect  of  a  security  so  assigned  by  his 
creditor.  By  the  common  law  of  Scotland,  the 
creditor  was  bound  to  give  notice  to  the  debtor  of 
such  an  assignment.  It  was  a  solemnity  necessary 
to  complete  the  validity  of  the  transaction. 

They  had  argued  on  the  other  side  in  the  Court 
below,  that  this  share  was  a  trust  for  the  partnership ; 
but  if  any  trust  at  all,  it  was  a  secret  trust,  and  the 
question  was,  whether  their  secret  trust  could  prevail 
against  the  Appellant's  open  claim.  They  ought  to 
have  intimated  the  trust  to  the  Glass-house  Company, 
which  in  this  case  was  the  debtor,  in  order  to  give  it 
validity.  This  they  had  not  done.  The  partnership 
was  dissolved  too  at  the  time  of  the  assignation,  and 
even  if  Redfearahad  had  notice  of  the  alleged  secret 
trust  before,  he  would  have  been  justified  in  consider^* 
ing  the  share  as  belonging  to  David  Steuart  alone^ 
pfter  the  dissolution  of  the  partnership.  But  suppose 
the  partnership  had  not  been  dissolved,  and  Redfeam 
had  notice  of  the  trust  (which  he  had  not  in  fact),  still 
the  assignation  of  this  share  would  have  been  good 
ligainst  the  partners,  as  it  was  made  by  one  of  them^ 
selye?  for  valuable  coiisideration,  i^nd  there  was  nq 
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pretence  for  saying  that  the  transaction  was  vitiated  MajsO,  1813. 
bjr  firaud.     By  the   Law  of  England  one  partner  ^"— "v— — ^ 
might  no  doubt  bind  the  firm  under  the  above  cir-  assigna- 
caaastances;  and  he  cited  Erskinc^  B.  3.  T.  3.  sect.  '^*^*' 
!0.,  where  it  was  stated  as  the  Law  of  Scotland, 
that  a  partner  so  disposing  of  the  partnership  pro- 
perty was  answerable  to  the  other  partners^  but  that 
the  purchaser  was  secure. 

It  was  admitted  that  David  Steuart  appeared  to  be 
the  sole  owner  of  this  share^  and  that  he  assigned 
over  the  security  absolutely,  for,  by  the  Law  of  Scot- 
land, after  intimation  the  property  was  as  completely  . 
transferred  as  a  moveable  by  delivery.  By  the  for- 
mal notice  to  the  Company  following  the  assignation, 
the  cedent  (assignor)  was  entirely  denuded  of  the 
property.  It  was  a  remarkable  feature  in  the  Law 
of  Scotland  respecting  matters  of  this  kind,  that 
though  the  cedent  devested  himself  by  assignation, 
yet,  if  the  subsequent  intimation  was  delayed,  he 
might  make  another  assignation,  and  if  this  was 
regularly  intimated,  it  would  prevail  against  the 
prior  assignation  .where  that  solemnity  had  been 
neglected. 

The  right  of  a  creditor  miglit  be  qualified  by  a 
counter-claim,  entering  into  the  nature  and  essence 
of  the  obligation,  as  in  the  case  of  a  bond  creditor 
giving  a  back-bond.  The  obligation  on  the  debtor 
was  minus  the  counter-claim  on  the  creditor.  There 
was  another  class  of  obligations  of  a  different  de- 
scription. Of  that  kind  was  the  claim  of  a  prior 
assignee  without  intimation,  which  was  good  against 
the  cedent,  but  not  against  a  subsequent  assignee 
who  had  completed  his  right.  Of  this  description 
X 
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Mayf6,i8i3.  too^  Were  the  various  claims  of  creditors,  who  had 
^""■^^v""*^  not  used  the  proper  diligence,  and  such,  in  the  pre- 

TltnST   AND  •j% 

AssicNA-        sent  case,  was  the  claim  of  the  partnership  of  Steuart 
TioN.  ^^^  Company,  a  claim  which  had  not  been   inti,. 

mated,  and  was  of  no  validity  against  an  assignation 

which  had  been  intimated, 

« 

Mr.  Leach  (for  the  Respondents).  It  was  ad- 
mitted that  the  share  in  question  was  the  property 
of  David  Steuart  and  Company ;  and  though  the 
partnership  had  been  dissolved,  it  was  the  property 
of  the  partnership  until  the  whole  of  its  debts  were 
paid.  Suppose  it  were  a  case  of  English  law. — ^The 
equitable  right  of  the  Company  stood  in  the  name 
of  Steuart  alone,  and  he  attempted  to  assign  it  for  his 
own  purposes.  What  would  be  the  effect,  if  Bank, 
South  Sea,  or  any  other  stock  were  assigned  in  this 
way  ?  If  it  rested  in  mere  Assignment,  without 
transfer  in  the  books,  what  would  he  the  right  of 
the  assignee  ?  The  assignor  would  be  a  trustee  for 
the  assignee,  to  execute  for  him  all  the  beneficial 
interests  that  he  pould  part  with.  }3ut  suppose  the 
assignor  had  no  beneficial  interest,  the  assignee  in  that 
pase  would  be  merely  a  second  cestui  qt^e  trust,  with 
fin  interest  subject  to  the  prior  equitable  claim.-r- 
Here  then  was  a  prior  equity  in  the  Respondent^ 
3omervail ;  and  the  Appellant  eould  only  demand 
what  should  remain  to  Steuart  after  winding  up  the 
partnership  concern. 

The  law  of  Scotland  was  originally  the  same  with 
that  of  England,  with  respect  to  the  assignee  of  a 
l)ond.  The  assignee  was  procurator  in  rem  suam, 
find  ?ould  only  sue  upon  the  bond  in  the  name  of 
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the  assignor,  or  principal.     Now,  however,  by  the  Majs6^i8i3. 
law  of  Scotland,    the  assignee   might  sue   in  his    ^— ^v^-^ 
own  name ;  still,  however,  nothing  was  transferred  assiona.- 
but  a  right  of  action,  and  the  liberty  to  sue  in  hii  ^*^** 
owD  name  instead  of  that  of  the  principal.     But 
they  contended  on  the  other  side  that  the  absolute 
property  was  transferred   by  their  assignment,  a9 
much  as  that  of  moveables  by  the  delivery,  or  land 
by  the  conveyance :  and  that  they  held  it  in  the 
pame  way  against  all  secret  trusts.     This  was  the 
qoestioTl  to  be  examined. 

Chancellor.  By  what  suit  could  Somervail  have 
enforced  his  claim  against  his  partner  Steuart? 

Mr.  Leach.  In  England  it  must  have  been  by  bill 
in  equity,  as  one  partner  could  not  bring  an  action 
against  another.  The  Court  of  Session  being  a  com^ 
pound  court  of  both  law  and  equity  must  have  some 
mode  of  settling  the  rights  of  partners,  as  against 
eadi  Qtheff  Wh^t  that  form  was  he  could  not  then 
state. 

Chancellor.  The  Court  of  Session  had  completely 
reduced  the  deed,  considering  it  as  an  absolute  legal 
transfer.  At  any  rate  it  ought  not  to  have  been 
entirely  reduced,  for  even  if  the  view  taken  of  it  by 
the  Respondent  should  be  correct,  Mr.  Redfeam 
bad,  in  respect  of  it,  a  claim  upon  what  might  re- 
main to  Steuart  after  closing  the  partnership  zom 
cxmnts, 

Mr.  Leach.    They  had  no  objection,  on  the  part 
of  the  Respondent,  to  a  declaration  that  it  should 
only  be  reduced  pro  tanto.     All  they  contended  foi 
was,  that  the  share  in  question  ought  to  be  subjec 
to  their  prior  cl^m  as  fsir  as  that  cls^ii9  went» 


TRUST  AND 
ASSfONA- 


CASES  IN  THE  HOUSE  OF  LORDS 

Lord  Redcsdale.  The  question  was,  whether  the 
intimated  assignation  did  not  extend  to  a  complete 
tranfer ;  and  whether  the  security  was  not  therefore 
'^^oix,  the  same  as  if  a  complete  sale  for  valuable  consider- 

ation had  taken  place.  The  action  went  to  the  total 
reduction  of  the  bond.  Could  they  have  succeeded 
in  the  multiple-poinding  without  the  reduction. 

Mr.  Leach.  The  Scotch  Court  thought  not :  and, 
here  tlie  bill  of  interpleader  did  not  decide  the 
right  of  the  parties ;  but  only  put  the  right  in  a 
train  of  being  decided  by  some  other  jirocess. 

Chancellor.  It  appeared  by  the  articles  of  part- 
nership of  the  Glass-house  Company,  that  the  part- 
nership of  Steuart  and  Company  could  not  be  oWhers 
on  the  books.  If,  then,  the  Glass-house  Company 
•made  it  a  part  of  their  contract  that  their  shares 
should  be  held  only  by  ostensible  individuals,  and 
that  none  of  these  secret  trusts  should  be  set  up, 
would  not  the  Glass-house  Company*  lose  the  effect 
of  that  provision  if  the  individual  could  not  abso- 
lutely assign  ? 

Mr*  Leach.  No  doubt  but  a  company  might 
make  a  provision  that  their  shares  should  be  held 
by  individuals  not  only  in  name  but  in  interest^  as 
in  the  case  of  some  of  the  Fire  Companies  here. 
But  as  he  understood  the  articles  of  the  Glass-house 
Company,  the  provision  was  merely  that  each  share 
should  stand  in  the  name  of  an  individual,  without 
reference  to  the  interest,  any  farther  than  that  it 
should  be  represented  on  their  books  by  an  indivi- 
dual. It  was  not  likely  that  trusts  should  be  ex- 
*  eluded,  since,  by  such  a  regulation,  the  Company 
.  would  deprive  themselves  of  one  obvious  mode  ^ 
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increasing  their  capital.     It  was  all^d  on  the  part  May  ia,\B\3. 
cf  the  Reqxmdents,  and  not  denied,  that  Steuart   ^   ~  ▼ 
never  pretended  that  he  purchased  for  himself  alone;  a^siqua^ 
md  that  the  Glass-house  Company  were  aware  of  ^'^'* 
the  trust    Bi^it  he  submitted,  that  as  the  articles 
were  not  introduced  into  the  pleadings,  th^  ought 
not  to  be  noticed  at  alU 

Reverting  to  the  course  of  his  argument,  he  in« 
lifted  that  neither  by  the  Law  of  England,  nor  that 
of  Scotland,  could  a  trustee  assign  a  greater  interest 
tlum  he  himself  had ;  and  he  put  this  case :  sup- 
pofe  he  (Leach)  gave  a  bond  to  A.  an  executor,  for 
the  repayment  of  money  lent :  that  the  money  ad^ 
vauoed  by  A.  was  not  his  own,  but  taken  from  the 
assets  of  his  testator :  that  A.  on  the  same  day  exe- 
cuted a  back-bond,  declaring  the  original  bond  to  be 
hdd  in  trust  for  those  claiming  under  the  will :  that 
A«  then  assigned  for  valuable  consideration  to  B« 
delivered  the  bond,  and  intimated  the  fact  to  him  . 
(Leach),  and  that  the  cestui  que  trusts  intimated  to 
him  not  to  pay ;  the  claim  of  the  cestui  que  trusts 
would  be  preferred,  as  they  had  a  prior  equity ;  and 
yet  here  the  competition  was  not  between  B.  and 
the  debtor ;  it  was  nothing  to  the  debtor  to  whom 
he  paid ;  the  competition  was  between  B.  and  the 
cestui  que  trusts,  and  they  might  successfully  con-r 
tend  that  A.  could  assign  no  higher  interest  than  he 
himself  possessed. 

The  counsel  for  the  Appellant  cited  neither  text 
writers  nor  cases  in  support  of  their  .doctrine,  that  1^ 
prior  equi^  could  be  defeated  by  a  subsequent  as* 
signment.  What  they  said  was,  that  the  passages 
i[Qjfn  text  writers,  aq4  th^  cases  cited  ox\  the  part  of 
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May  f(5,i8:s.  the  Respondents,  did  not  apply  to  the  present  case, 
^^"— ^^^^^"^  but  all  related  to  questions  between  the  debtor  and 

TRUST  AND 

AssiowA*        creditor  in  the  obligation.     They  admitted  that,  as 
^^°**  to   the  Glass-house  Company,    the   assignee   here 

could  only  be  in  the  same  situation  as  the  cedent 
(assignor),  but  said  that  his  claim  was  complete 
as  against  the  cestui  que  trusts*  But  in  the  case 
which  he  had  put  above,  the  competition  was  not  be- 
tween the  original  debtor  and  the  assignee,  but 
between  the  assignee  and  third  persons,  the  cestui  que 
trusts;  and  yet  the  claim  of  the  cestui  que  trusts 
would  be  preferred  by  the  Law  of  England,  and 
also,  as  he  contended^  by  the  Law  of  Scotland.  The 
Lav^  of  Scotland  was,  in  this  respect,  the  same  as 
the  Law  of  England,  with  the  exception  that  by  the 
Law  of  Scotland  the  assignee  of  a  bond  might  ^ue  ill 
his  own  name.  Redfearn  was  not  a  vendee ;  he 
only  took  the  assignmeht  as  a  security,  and  he  was 
bound  to  give  two  months  notice  before  he  could  sell 
the  subject  of  the  assi^ment.  It  was  objected  that 
this  was  a  secret  trust ;  but  why  should  not  a  trust 
be  constituted  as  well  by  writing  in  the  partnership 
books  as  by  deed  ? 

In  answer  to  a  question  from  the  Chancellor,  Whe- 
ther the  partnership  of  Steuart  and  Company  could 
have  interfered  in  the  sale  of  this  share  r  he  said  that 
they  could  not,  provided,  hy  the  articles  of  the  Glass- 
house (vompany^  all  trusts  of  their  shares  had  been 
excluded.  But  such  trusts  were  not  in  fact  excluded. 
In  regard  to  the  effect  of  the  intimation,  they 
took  it  for  granted  on  the  other  side,  in  arguing  thait 
point,  that  the  share  had  at  first  belonged  to  Steuart 
individually^  whereas  the  very  reverse  was  the  faet^ 
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for  Steuart  was  only  a  trustee  for  the  partnership  of  May  s6,i8i3. 
Steuart  and  Company.     Then  they    said    that  a    "— v~^ 

•  •  TRD8T   AMTD 

partoer  might  assign  the  partnership  property,  and  assioha- 
tbat  therefore  the  assignment  was  good ;  but  he  de-  '^*^"^' 
niedthis.  A  partner  could  only  assign  in  things 
assignable  under  the  authority  which  he  had  to  use 
the  partnership  name;  and  he  must  sign  as  for  the 
Company.  Steuart^  however,  signed  merely  as  an 
individual^  and  could  not  bind  the  partnership. 

Mr.  Horner  (for  the  Respondent) «  One  fact  had 
not  yet  been  noticed,  which  was,  that  a  balance  due 
upon  the  price  of  the  share  stood  in  the  Glass-house 
Company^s  books  as  the  debt  of  Steuart  and  Com- 
pany;  which  proved  that  the  share  was  understood 
by  the  Glass-house  Company  to  be  in  the  firm  of 
Steuart  and  Company.  This  fact  had  been  stated 
in  the  Respondents*  condescendance  and  had  not 
been  denied.  / 

Sir  S.  Romilly.    We  had  put  them  on  the  proof 
of  that  allegation,  and  it  was  never  proved. 

Mr.  Homer.   The  Lord  Ordinary,  by  his  last  in- 
terlocutor, had  approved  of  the  accomptant's  report, 
lod  this  was  one  of  the  facts  stated  in  it.     This 
proved  what  view  the  Glass-house  Company  had  of 
the  ownership  of  the  property.     The  very  form  of 
the  action,  indeed,  shewed  that  they  conceived  the 
share  might  be  held  by  an  individual  in  trust ;  for 
why  have  recourse  to  the  action  of  mukiple-poind' 
ii^,  if  they  had  conceived  that  by  their  articles  the 
share  belonged  solely  to  Steuart,  and  therefore  to 
his  assignee  r 

With  respect  to  the  reduction  it  was  necessarily 
absolute.     A  partial  reduction  was  unknown  in  the 
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May  96,\s\3.  Law  of  Scotland.  The  ground  of  the  reduction  was, 
^^-— -v— *-^  that  Steuart  had  no  right  to  assign.  The  reasons  of 
AssiavA'  reduction  were  sustained  because  David  Steuart^  the 
Tioir.  cedent,  not  being  sole  owner  of  the  share  in  qtSes- 

tion^  had  been  guilty  of  a  breach  of  trusty  in  assign* 
ing  that  to  which  he  had  no  proper  title.  A  decree 
in  multiple-poinding  would  not  be  sufficient;  for 
although  the  Glass-house  Company  might  safely 
pay  under  it  to  the  partnership  of  David  Steuart  and 
Company^  yet^  as  long  as  the  assignation  remained 
unreduced,  they  needed  not  have  done  so  unless  ihey 
chose.  Steuart  might  be  intitled  to  a  balance  out ' 
of  the  partnership  fund,  but  no  specific  part  of  it 
could  be  his,  till  the  concern  was  wound  up ;  and 
consequently  his  assignee  was  not  intitled  to  %old 
this  assignation  against  the  partnership. 

The  facts  were  agreed  upon  in  the  Court  below, 
though  they  might  be  questioned  here  again,  from 
the  nature  of  the  appeal.  Sonie  difference  had  now 
arisen  concerning  them.  This  was  one  of  the  many 
instances  which  proved  of  bow  much  importance  it 
was  to  the  lieges  in  Scotland  that  they  should  have 
some  institution  similar  to  the  trial  by  jury  in  civil 
case»,  in  order  to  find  the  facts,  that  their  Lordships 
might  not  be  under  the  necessity  of  sending  causes 
back  again  on  this  ground. 

As  to.  the  law  of  the  case,  that  had  been  decided  • 
in  their  favour  by  eleven  judges  against  two;  by* 
the.  Law  of  Scotland  no  heritable  rights  that  re- 
quired infeofment  could  pass  without  r^stration. 
As  to  moveable  rights,  a  distinction  was  taken : 
where  the  ipsum  corpus  could  be  delivered,  things 
passed  by  delivery ;  where  the  corpus  could  not  be 
delivered^  they  passed  by  assignation ;  and  intima* 
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tion  was  necessary  to  complete  the  transten     An  May2G,i8i3. 
assignation  was  now  therefore  different  in  Scotland,    ^^— — s.^— — ^ 

C  •  A       r  1  •  .•  •       T^         1  I       TRU4T  AND 

from  an  assignment  of  a  chose  m  action  m  r^ngland.  assig^a- 
In  Scotland  it  was  a  direct  transfer  of  the  whole  ***^^* 
right,  title^  and  interest  of  the  cedent ;  and  an  as- 
signation,   indeed,    had  words   of  direct  transfer, 
which  were  not  to  be  found  in  an  Enghsh  assign- 
meat;  for  instance,  the  words  ^^  (surrogating  and 
substituting)  in  my  full  right  and  place  in  the  pre^ 
miscs.^    But   the  cedent  could  not   substitute  his 
assignee  in  more  than  bis  full  right ;  nor  pass  to  his 
assignee  any  greater  interest  than  he  himself  pos- 
sessed.   Steuart,  in  the  present  case,    was  a  mere 
trustee :  and  where  a  cedent  appeared  to  be  a  mere 
trustee,  either  by  a  subsequent  declaration,  or  from 
the  result  of  facts  and  circumstances,  (for  the  judges 
admitted  that  it  made  no  difference  whether  the 
trust  was  constituted  by  deed  or  in  any  other  way,) 
his  assignee  could  take   nothing  except  whatever 
beneficial  interest  belonged  to  the  cedent. 

To  prove  this  to  be  the  law,  the  following  autho- 
rities were  cited  for  the  Respondent :  Macartney  v. 
Creditors  of  Macre^ie,  26th  Nov.  1799- — Gray  v. 
Tcrgtuofif  31st  Jan.  179^:  (these  two  cases  were 
cited  in  illustration,  from  the  state  of  the  law  re- 
specting landed  property,  of  the  common  law  prin- 
ciple respecting  the  transmission  of  personal  pro- 
perty.)    Stair,   b.   1.  t.    10.   sect.    I6;   and  b.   4. 
1 40.  sect.  21. — ^Bankton,  b.  4.  t.  45.  sect.  34 — 102, 
— Erskine,  b.  3.  t.  5.  sect.  10. — Keith  v.  Irvine, 
Durie,   23d  Dec.    l63i5. — Scott  v.  Montgomericj 
Stair,  14th  Jan.  l663.   Diet.  vol.  2.  p.  64.  voce 
Personal  and  Real. — Street  v.  Hume  and  Brujitjieldy 


TRUST  AND 
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Tioir. 
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■ 
May  ^18 IS.  Stair,  gth  June,  i66q. — Gordon  v.  Sheen  and  CraW'' 

Jord,  6th  July,  1676.  Diet.  vol.  2.  p.  64. — MaC'^' 

kenzie  v.  Watson  and  Stuart,  Stair,  5th  Feb.  l678» 

Monteith  v.  Douglas  and  Leckie^  Forbes  and  F<mD« 

tainhall,  8th  Nov.  1710,  Erskine,  b.  3.  t.  6.  sect. 

1 9. — Sir  S.  Baird  v.  Creditors  of'  Hugh  Murray^ 

Kaims,   4th  Jan.  1744. — Alison  v.  Fairholm  and 

Malcolm^  Nov.  1765. — Henderson  v.  Gibson,  17th 

June,  I8O6. 

Sir  S.  Romilly  in  reply.  He  had  not  before  heard 
of  the  fact  that  the  Glass-house  Company  considered 
Steuart  as  a  trustee ;  but  at  any  rate  it  was  no  where 
stated  that  the  trust  had  been  intimated  to  them^ 
and  therefore  the  fact  was  immaterial.^— He  still  said 
that  the  authorities  cited  on  the  other  side  were  en- 
tirely inapplicable.  The  Appellant  was  called  upon 
to  produce  authorities  in  his  favour,  but  he  had  no 
occasion  to  produce  them  ;  he  had  got  a  legal  con- 
veyance. When  he  heard  them,  on  the  other  side, 
insisting  upon  the  effect  of  an  intimated  assignation, 
be  could  hardly  help  thinking  that  they  had  forgot 
on  which  side  they  were  counsel.  That  was  exactly 
the  Appellant's  case.  The  Appellant  had  got  a 
complete  l^al  conveyance,  by  an  intimated  assign- 
ation. Their  trust  was  not  intimated ;  and  their 
equitable  claim  could  not  prevail  against  a  legal  con" 
veyance.  The  Glass-house  Company  might  have 
the  strongest  reasons  not  to  allow  their  shares  to  be 
held  by  partnerships.  He  remembered  that  the 
house  of  Sir  Charles  Raymond  had  lost  several 
100,000/.V  by  some  of  their  shares  being  held  by  a 
banking-house  partnership  which  had  failed^  and  the 
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faoafle  of  Sir  Charles  Raymond  was  answerable  for  May  e6,i8i9. 
Ae  debts  of  that  partnership.     As  to  the  case  being   ^— *v— ^-^ 

TRUST  AKD 

decided   against  the  Appellant  by  eleven  judges  assigva- 


TIOK. 


gainst  two ;  he  did  not  think  that  fact  very  mate- 
rial. Those  who  did  not  vote  were  to  be  taken  as 
being  on  the  side  of  the  Appellant ;  having  only  re- 
frained by  a  sort  of  judicial  politeness,  when  they 
feuod  that  the  majority  was  decidedly  against  them. 
But  he  had  himself  been  so  often  concerned  in  cases 
where  the  unanimous  decisions  of  the  Court  of  Ses- 
sion had  been  reversed,  tliat  he  was  not  apprehensive 
oi  suffimng  from  any  particular  bias  towards  the 
<^inioQ  of  the  majority. 

Lard  Redesdale.    If  this  share  had  been  the  un-  Tuesday, 
qualified  property  of  Steuart,  no  doubt  it  would  jlldgment. 
have  vested  in  Redfearn,  against  all  other  persons, 
sccording  to  the  law  of  Scotland,  in  regard  to  this 
species  of  security.    The  extent  of  the  reduction 
did  not  appear^  whether  it  was  partial  or  absolute ; 
if  absolute^  it  could  not  be  supported,  as  Redfearn 
hid  a  claim  upon  it,  at  least,  as  far  as  Steuart's  in-  of  the  Court 
tcpest  extended.     But  however  the  reduction  might  j^^^'J^j^®^' 
bequalifiedy  the  interlocutors  appealed  from  were  principles  or 

./«ii  ..i  1**  1'  reasons  apph'* 

not  founded  on  any  prmciples  or  decisions  applica-  ^y^\^  ^  f^e 
bk  to  the  case.  "**^- 

It  was  clear  that,  by  the  law  of  Scotland,  an  in- 
timated assignation  denuded  the  cedent  of  all  rights 
in  the  subject  of  which  the  assignation  was  made  ; 
and  as  far  as  he  could  learn  from  what  had  been  said 
at  the  bar,  and  from  his  own  researches,  there  was  ^^  factum 
no  dictum  nor  authority  of  any  description,  to  show  nor  authority 

.  .      .  ,  .         .•  r  ofanykindto 

that  an  mtimated   assignation  for    onerous    cause  ihewihaib- 

VOL.  I.  F 
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Jane  1,  1813.  eould  be  defeated  by  a  latent  equity.    This  case 
'^— *v— — ^  was  therefore  a  pew  one,  and  had  produced  in  the 
A8SI0VA-        Court  below  a  new   decision,  establishing  a  new 
TxoN.  principle,    which  their  Lordships  would  probably 

conld  defeat     not  be  Very  anxious  to  recognize,  viz.  that  a  latent 
attigoaUon!**    equity,  however  unjust  in  its  application^  should  de- 
feat a  bond  Jide    assignee.      No  notice   was  here 
given  of  the  secret  trust,  and  the  assignee  might  not 
be  able  by  any  diligence  to  ascertain  tlie  fact ;  it  was 
totally  different  from  an  assignment  by  an  execulor 
of  his  testator's  property^  as  that  carried  with  it  no- 
tice of  his  fiduciary  character. 
The  authori-        But  the  Judges  below,  however  objectionable  the 
AcJud«s*be-  decision  in   point  of  principle,    appeared  to  have 
low  thought     conceived,  that  they  were  bound  by  the  authorities, 
bound,  had  DO  The  first  text  writer  cited  was  Lord  Stair,  b.  1.  Tit. 
tSe  present  ***    10.  sect.  l6.     "  The  common  rule  of  law  is  more 
«•€.  rational,  that  the  assignee  utiturjure  auctoris^  and 

is  no  better  case  than  the  cedent,  unless  it  be  in  the 
matter  of  probation,  that  the  cedent's  oath  will  not 
prove  against  him  nisi  injure  litigiosoj  and  therefore 
in  personalibus  all  exceptions  against  the  cedent  are 
competent  against  the  assignee,  even  compensation 
itself y  These  last  words  of  themselves  showed,  that 
Lord  Stair  was  speaking  of  the  defence  that  might 
be  made  against  an  assignee  by  the  original  debtor^ 
and  not  by  a  third  person.  Then,  after  stating  that 
personal  exceptions,  such  as  the  exceptio  dolt  in  the 
p  Roman  Law,  are  not  effectual  against  singular  suc- 

cessors in  feudal  rights.    Lord  Stair  added,  ^'  But 
jn  personal  rights,  the  fraud  of  authors  is  relevant 
"^filgainst  singular  successors,  though  not  partakers, 
nor  conscious  of  the  fraud  when  they  purchasedj 
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because  assignees  are  but  procurators^  albeit  in  rem  Jaoei^  isis. 
mam.  and  therefore  they  are  in  the  same  case  with    ^*"'^>^"''"^. 

TRUST  AND 

their  cedents,  except  that  their  cedents*  oaths  after  assioma- 
they  were  denuded  cannot  prejudge  their  assignees.**  '^*^*" 
This  still  related  to  the  defence  that  might  be  made 
}}y  the  original  debtor  against  the  assignee,  and  not 
to  the  claim  that  might  be  set  up  against  him  by  a 
diird  person.     The  passage  from  Bankton  was  of 
the  same  description : — ^^  One  who  buys  from  amo* 
ther  who  is  not  the  proprietor,  must  restore  it  to 
the  owner,  without  recovering  the  price  from  him  ; 
and  has  only  his  recourse  against  the  seller,  whose 
eonditioQ  he  ought  to  have  known.     Our  law  se- 
cures persons  by  the  records,  as  to  lands  and  heri« 
table  rights  constituted  by  infeofmcnt,  so  that  they 
may  purchase  the  sam/e  safely ;  and  one  who  pur« 
chases  the  species  of  moveables  from  the  proprietor, 
it  safe  against  all  his  personal  contracts  touching 
the  same  ;  the  modern  rule  being  that  mobilia  non 
habcnt  seqiielemy  the  commerce  of  moveables  must 
hy  such  means  be  obstructed :  but  as  to  personal 
rights  one  must  follow  the  direction  of  this  rule, 
"tod  inquire  into  the  circumstances  of  the  person 
with  whom  he  transacts  about  them.     In  those  he 
comes  only  into  his  author*s  place,  and  can  have  no 
better  right  than  he.     Utiturjure  auctoris,  accord- 
ing to  another  of  our  rules,  and  even  an  onerous 
purchaser  of  such  right  is  subject  to  all  the  objec- 
tions and  exceptions  that  lay  against  the  right  in  his 
aathor^s  ])erson,    otherwise    vouched  than    by  his 
oath,   which  however   is  good  against  a  lucrative 
acquirer  of  the  same.**    And  in  an  after  paragraph 
of  the  same  title^   Lord  Bankton  said^   '^  All  ex-» 

F  2 
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Jane  1/1813.  ceptions    or    objections,   even   such  as  are  called 
'^■^"v"*'"^  merely  personal  in  the  civil  law,  that  lie  aeainst 

TRUST  AVO  ^       -t  o 

A5SIGNA-        the  author  in  personal  rights,  as  personal  bonds,  &c. 

^'^"*  are  good  against  his  assignees,  whether  for  a  valuable 

consideration  or  not.**  It  was  manifest  that  all  this 
applied  to  the  exceptions  or  counter  claims  whidi 
the  original  debtor  might  have  against  his  creditor, 
and  not  to  another  title  set  up  by  a  third  party  ia 
competition  with  the  claim  of  the  assignee,  which 
was  the  case  here. 

The  whole  of  the  cases  cited  in  favour  of  the  Re- 
spondent were  answerable  in  the  same  way.     One 
attempt  had  been  made  to  draw  an  inference  fa- 
vourable to  the  Respondent  from  the  law  in  r^ard 
to  stolen  goods,  sold  in  market  overt ;  but  the  ven- 
dor of  stolen  goods  sold  that  which  was  not  his,  and 
to  which  he  could  make  no  title  whatever ;  and  the 
general  principle  was,  that  the  original  owner  should 
have  his  property  back  again,  subject  to  the  pro- 
tection which  the  law  afforded  to  sales  in  market 
overt.  But  in  the  present  case  Steuart  had  a  complete 
legal  title,  so  that  the  argument  had  no  application.. 
But  the  law  was  in  principle  against  Somervail ; 
the  right  of  Somervail,  even  upon  the  Respondenff 
own  statement  of  his  case,  amounted  to  this,  that  he 
*  might  have  compelled  an  assignment  for  the  part- 
nership use  to  a  trustee.     By  the  rules  of  the  6las8<^ 
bouse  Company,  he  could  not  have  compelled, an 
assignment  to  the  partnership  directly,  and  there- 
fore it  must  have  been  made  to  a  common  trustee. 
But  by  the  law  of  Scotland,  an  actual  assignation 
not  intimated  could  not  stand  against  a  second  as- 
signation if  duly  intimated ;   and  even  an  arrest- 
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ment  excluded  the  assignee,  unless  his  assignation  Junei,  I813. 
had  been  intimated.     So  in  a  competition   of  as-    ^"—^v"— ^ 
signees^  the  question  turned  upon  the  priority  of  assioha^ 
intimation,  and  in  competition  of  assignees  and  ar-  '^^^^* 
testers,  upon  the  priority  of  dates  as  between  the 
arrestment  and  the  intimation.      Suppose  two  as- 
t^nees, — the  prior  assignation  is  not  intimated,  the 
second  is  intimated  ;  if  the  first  had  been  intimated, 
die  second  would  have  been  defeated  ;  but  for  want 
of  that  intimation  the  second  clearly  had  the  prefer- 
tDce,  for  his  author  could  not  controul  his  own  as* 
signation,  and  the  debtor  was  bound  by  the  inti- 
mation. 

This  case  had  been  compared  to  that  of  an  exe* 
cutor  assigning  the  debt  of  his  testator ;  but  the  re- 
semblance was  not  complete.  From  the  face  of  such  a 
tnnsadlion,  every  one  must  know  the  fiduciary  cha- 
racter of  the  executor,  and  that  the  assignment  was 
made  in  that  character,  unless  he  was  a  creditor 
and  had  a  right  to  retain. 

iSomervail  carrying  his  right  to  the  utmost  pos-  a  person 
fible  extent,  could  not  be  in  a  better  condition  than  ^alafcnr 
an   assignee    without   intimation;    and  Redfeam,  equity  cannot 
whose  assignation  was  intimated,  had  clearly  the  condition  than 
preferable  right.     It  was  absurd  then  to  say,  that  a  ^"^hoKa. 
person  having  the  qualified  right  of  a  latent  trust  maiion. 
ihould  be  preferred  to  Redfearn,  who  had  an  inti- 
mated assignment.     On  these  grounds  it  appeared 
to  him  that  the  interlocutors  appealed  from,  must 
be  reversed. 

Lord  Eldon  (Chancellor).      The  question  arose 
respecting  the  right  to  a  share  in  the  Edinburgh 


70  CASES  IN  THE  HOUSE  OF  LOBDS 

Jonei»  1813.  Glass-liouse  Company^  purchased  for  a  partnership^ 

^'•"^v'— ^  but  in  the  name  of  an  individual  only,  legally  standi 

>«8iovA*        ing  in  the  name  of  that  individual,  who,  in  consu 

**®*'  deration  of  a  sum  of  money  assigned  the  share  iii 

question  to  a  third  person ;   which  assignation  was 
in  the  usual  manner  duly  intimated  \o  the  Glass* 
bouse  Company,  from  whom  the  yalue  of  the  share 
was  due  and  owing.     Mr,  Leach  had  objected  to 
any  reference  to   the  articles  of  the   Glass-house 
Company  ;  but  when  they  had  to  consider  the  law 
in  regard  to  the  transferrence  of  rights  to  real  and 
personal  property,  it  was  fit  that  they  should  asccr« 
tain  from  the  articles  how  far  this  share  was  assimi^ 
lated  to  any  other  personal  property.     It  appeared 
from  these  articles  that  this  Company   had  been 
formed  in   17^6,  for  twenty ^one  years,  and  after 
the  expiration  of  that  term,  had  been  continued  for 
such  indefinite  period  as  might  be  agreed  upon; 
the  tcr/hination  to  be  notified  by  eight  members, 
who  should  have  it  in  their  power  to  put  an  end  to 
the  society.  Their  property  consisted  of  real  estates, 
such  as  land,  warehouses,  and  other  premises ;  and 
of  personal  or  moveable  property,  such  as  bottles, 
debts  due  to  them,  &c.     It  was  proper  then  before 
deciding  upon  the  title  to  this  share,  to  consider 
how  far  the  interest  ^as  a  personal  debt :    it  could 
only  beconsidercd  as  a  personal  debt  in  this  way, 
that  in  as  much  as  no  single  partner  could  put  an 
end  to  the  Company,  but  might  withdraw  and  de- 
mand the  value  of  his  share,  the  Company  must  be 
considered  as  his  debtors  to  the  amount  of  his  in- 
The  question    terest.     If  then  the  Glass  Company  was  the  debtor, 
vwpiu  ibe  uk9  tb^  question  here  vf^  not  between  the  assignee  w4 
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the  debtor,  but  between  the  assignee  and  a  person  June  1,  isia. 
settiDg  up  a  collateral  claim  in  the  nature  of  that  of  ^**—v^-^ 

TRUST  AlfD 

a  cestui  que  trust.     No  intimation  was  given  of  this  assigka- 
daim,  and  it  appeared  to  him  that  the  Glass-house  T^^^' 
Company  was  not  bound  to  accept  of  it  if  it  had  debtor,  but 
been  given.   The  Glass-house  Company,  if  told  that  J^,V^.^ 
this  was  claimed  as  partnership  property,  might  say  one  claiming 
that  they  were  not  bound  to  take  notice  of  any  in-  terd  tiik. 
timation  on  a  partnership  or  trust  account,  as  their 
articles  and  their  policy  admitted  only  of  their  shares 
being  held  by  individuals  absolutely.     They  might 
say  that,  if  an  assignment  were  made  of  a  share 
to  an  individual,  they  would  take  notice  of  it,  and 
receive  him  as  one  of  the  Company  ;  and  even  then 
they  were  not  bound  to  receive  him,  for  they  might 
refuse  to  accept  of  him,  only  paying  him  the  value 
of  his  share. 

Tlie  question  here  was — not  between  a  debtor  of 
Steuart  and  his  assignee,  but  between  the  assignee 
and  one  possessing  a  secret  equity ;  this  disposed  at 
once  of  the  argument  respecting  an  assignment  by 
an  executor. 

It  had  been  said  that  the  Glass-house  Company 
debited  the  partnership  of  Steuart  and  Company 
in  their  books  with  a  part  of  the  price  of  the  share 
ID  question.  That  circumstance,  however,  did  not 
render  them  debtors  to  the  partnership  of  Steuart 
and  Company,  for  others  were  to  be  governed  in 
their  proceedings  of  this  kind  by  the  kno\vn  rules 
and  policy  of  the  Glass-house  Company,  and  had 
nothing  to  do  with  the  manner  in  which  any  trans- 
action was  entered  in  their  books  by  themselves. 
3ut  it  did  not  appear  that  this  secret  trust  had  ever 
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JuDei,  1818.  been  intimated  to  the  Glass-house  Company  at  all, 
^"^^^•'"**^  even  if  they  had  been  bound  to  accept  of  that  inti«^ 

TRUST  AND  •  t   •    •       i 

AssioHA-        mation,  which  they  were  not, 
TioH,  jjg  would    ask  then  how  the  authorities  cited 

for  the   Respondent  could  possibly  apply  ?  A.  as- 
signs a  bond  to  B.  and  B.  to  C. — C.  knew  that 
he  was  taking  that  of  which  no  part,  or  of  which 
some  part  or  the  whole  might  have  been  discharged. 
Utiturjure  auctoris.     He  took  what  interest  B. 
had  in  the  bond  and  no  more,  and  this  was  no 
hardship,  for  it  was  his  fault  if  he  did  not  apply  to 
the  known  debtor  to  ascertain  how  that  matter  really 
stood.     So   with  respect  to  back-bonds  the    same 
answer  applied.     There  were  cases  of  back*bonds 
upon  assignments  of  back  bonds ;  but  he  had  looked 
NoouefbuDd  ^cry  anxiously  and  carefully  to  see  whether  there 
rauitiet'pre^     were  any  cases  where  latent  equities  had  prevailed 
▼ailed  against  against  intimated  assignations,  and  he  had  found 
ai^aatioaa.       none.     An  assignation  would  even  defeat  an  arrest- 

ment,  if  intimated  before  the  arrestment,  as  the 
The  effect  of  arrestment  was  only  a  prohibitory  diligence.  If 
^^liaem  eq^  latent  equities  were  suffered  to  prevail  against  assig* 
tiw  to  iniima-  nations,  the  effect  would  be  that  nothing  could 
nieots  would  ^^^^  be  assigned ;  for  as  long  as  their  Scotch  neigh- 
aignmcDur""  ^^^^8  retained  any  part  of  their  characteristie 
would  ercr  be  shrewdness,  they  would  never  take  an  assignment 

if  they  were  aware  that  by  means  of  latent  equities 
such  assignments  might  give  them  nothing.  He 
admitted  that  if  the  doctrine  contended  for  on  the 
part  of  the  Respondent  had  been  borne  out  by  the 
authorities,  the  inconvenience  must  have  been  ia 
the  mean  time  submitted  to,  and  the  remedy  de^ 
rived  from  the  Legislature.     He .  bad  foui^d  how*f 
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eterDo  case  nor  authority  of  any  kind  to  support  Junei,  isia. 
diis  position — that  an  intimated  assicnfiation  mieht   '^-'^v---^ 
be  defeated  by  a  latent  equity,  which  as  being  Ia«  assigva. 
tent  tr  necessitate  could  not  be  intimated.  '^^^^' 

Judgment  of  the  Court  below  reversed. 

Ageoti  for  the  AppeUant,       Sykbs  and  Knowx.xs. 
A|eiiti  for  the  Respondents,  Spottis woods  and  Robebtsok, 

SackyiUe-Street. 


ENGLAND. 


AfPEAL   FROM   THE   COURT   OF   CHANCERY. 

SruART,  Esq.  and  others — Appellants. 
HARauis  OF  Bute  and  others — Respondents. 


Testator,   having  devised  certain  freehold  manors,  lands,  MayfS^tSlS. 

collieries,  &c.  bequeathes  waggon-ways,  rails,  staitiis,  and  all  ^  ■  ■■  y  ■     ^ 

implements,  utensils,  and  things^  which,  at  the  time  of  general 

V&  death  should  be  used,  or  employed,  for  the  working  word 

ind  management  of  the  collieries,  and  might  be  deemed  '"***'*'*»  '®  Jf 

«f  the  nature  of  personal  estate,  to  be  enjoyed  by  the  per-  ticulars 

ions  respectively  entitled  under  the  will,  to  the  said  ma-  enumerat- 

Bon,  lands,  collieries,  &c.    Question,  Whether  coals  rest-  ed^comfivto* 

iDg  at  the  pits  and  staiths,  debts  due  to  the  collieries,  to  things 

Boney  (the  price  of  coals  sold)  lying  in  the  Tyne  Bank,  "^J^^^^^  **" 
tod  other  particulars  enumerated,  passed  by  tlib  bequest 
Boder  the  general  word  Things  ? 


Lord  BUTE,    by  win,   dated  the  27  th  May,  2°^^"* 
1769)  devised  and  bequeathed  his  freehold  and  lease- 
iiold   collieries^    lands^    tenements^    and  hereditax 


OEKERAL 
WORD 

THINGS,  POL* 
2.0WINO  PAR- 
TICULARS 
BNUMERAT- 
BD,  COMPINED 
TO  THINGS 
BJUSOEM   OB« 

yims. 


Terms  of  the 
specific  be- 
f|uesU 
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ments,  and  parts  and  shai^s  of  freehold  and  lease* 
hold  collieries,  lands,  &c.  in  the  counties  of  Nor* 
thumberland  and  Durham,  to  certain  trustees,  their 
heirs,  &c.  upon  trust,  to  grant  a  certain  rent-charge 
out  of  these  estates,  and  subject  thereto,  to  the 
Countess  of  Bute  for  life,  and  after  her  decease,  for 
all  and  every  the  children  of  his  son  James  Archi- 
bald Stuart,  except  the  eldest  for  the  time  being, 
according  to  the  appointment  of  their  father ;  and 
in  default  of,  or  until  such  appointment  for  all,  ex- 
cept the  eldest,  during  the  life  of  their  father, 
equally,  share  and  share  alike,  as  tenants  in  com- 
mon, their  executors,  administrators,  and  assigns, 
according  to  the  nature  and  tenure  of  the  said  pro- 
perty, 

The  testator  then  proceeded  in  the  following 
words,  ^^  And  I  give  and  bequeath  all  and  every  the 
^^  waggon  ways,  rails,  staiths,  and  ail  implements, 
"  utensils,  and  things,  which  at  the  time  of  my  death 
**  shall  or  may  be  used,  or  employed,  together  with, 
"  or  in,  or  for  the  working,  management,  or  employ* 
**  ment  of  any  of  the  said  collieries,  or  shares  of  col* 
"  lieries,  and  which  are,  or  shall,  or  may  be  deemed 
**  or  considered  to  be  as,  or  of  the  nature  of  personal 
**  estate,  unto  my  executors  hereinafter  named,  upon 
"trust  to  i)ermit  and  suffer  the  same  to  be  from  time 
**  to  time  held,  used,  orenjoyed  by  the  person  or  per- 
"  sons  respectively  entitled  by  virtue  of  this  my  will, 
*^  to  the  use  and  enjoyment  of  my  said  several  free- 
"  hold  manors,  messuages,  collieries,  lands,  and  here* 
^^  ditaments,  or  parts  or  shares  of  freehold  manors, 
^^  messuages,  collieries,  lands,  and  hereditaments  in 
^f  the  said  counties  of  Northumberland  and  Durham^ 
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^  as  far  as  the  nature  of  the  said  property  and  the  Maysa,i8is« 
**  rules  of  law  and  equity  will  admit.**  ^— ^^— *-^ 

And  the  testator  gave  the  rest  and  residue  of  his  word 
personal  estate  to  his  son,  the  Honourable  Charles  ™^*J®J;  pJJ^ 
Stuart  (the  fiither  of  the  Appellants)  for  his  own  ticulars 
use  and  benefit;    and  appointed  his  wife,  and  bis  bo.cokfinb^ 
sons,  the  Marquis  of  Bute  and  Charles  Stuart,  and  BjuJoEii^aa. 
his  brother,  James  Stuart  Mackenzie^  executors  of  m^n. 
bis  will. 

In  1 793  Lady  Bute  exhibited  her  bill  in  Chan-  Bill  by  Lad/ 
eery,  (it  was,  apparently,  a  friendly  suit,)  praying  **"** 
•*  that  her  rights,  under  the  specific  bequest  in  the 
will,  might  be  ascertained  and  declared ;  and  that 
an  account  might  be  taken  of  all  the  stock,  utensils^ 
implements,  and  things  to  which  the  testator  was 
entitled  in  respect  of  the  collieries ;    and  that  she 
might  be  declared  entitled  to  the  whole  thereof  for 
her  life :  or.  if  the  Court  should  be  of  opinion  that 
the  whole  did  not  pass  under  the  specific  bequest, 
then,  that  such  parts  as  did  not  pass,  might  be  as- 
certained ;  and  that  the  complainant  might  be  in- 
demnified in  permitting  the  same  to  be  applied  as 
part  of  the  general  personal  estate  of  the  testator.** 
The  residuary  legatee  (the  Appellant's  father)  by 
liis   answer,  insisted   that  corn,  hay,  horses,  coals  Answer  of 
resting  at  the  pits*  mouth,  and  at  the  staiths,  money  '"J^^'^  '** 
due  from  the  several  fitters,   money  in  the  Tyne  Enumeration 
Pank,  balance  of  cash  in  the  cashier*s  hands,  ba«  aitJged  not 
lance  due  from  several  persons,  timber  and  deals^  tobaveptiicd. 
oil  and  candles ,  and  also  all  waggons  and  waggon 
materials,  waggon  ways,   and  materials  belonging 
thereto ;  fire-engines,  machines,  gins  not  erected  or 
fyu^ ;  ropes;  iron  or  materials  at  the  pits;  stablesj 
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May  98,1813.  store-houses,  horse  trappings,  &c.  &c.  not  actually 
^-"■^v*—- ^  employed  or  used  in  working  the  collieries  at  the 
voKD  time  of  the  testator's  death,  did  not  pass ;  and  he 

THivo8»  FOL-  therefore  claimed  them  as  residuary  legatee. 
TicvLARs  The  cause  was  heard  before  Lord  Loughborough 

u^covFiiniD  who  ordered  a  reference  to  the  Master  to  inquire  and 
TO  THives     gtate  what  were  the  wareon  ways,  staiths.    rails, 

BJV8DB1C  •■-    ,  ^^         .  . 

)iBiii8.  implements,    utensils,   and  things,   which,   at  the 

foth  March,    ^j^g  ^f  ^\^^  testator  s  death  were  used  or  emploj'ed 

17g3.  Cause      ,  .  i  .     .  i      i  •   t_ 

iMtrd  before  in  Working  or  managing  the  collienes,  and  which 
boroogh^^  might  be  deemed  to  be  of  the  nature  of  personal 
Tt^renccto     estate:  and  particularly,  whether  any,  and  which 

of  the  articles  enumerated  in  the  schedule  to  the 
bill,  (including  those  slated  in  the  answer,)  were 
used  and  employed  in  working  and  managing  the 
collieries,  and  in  what  manner :  and  the  Master  was 
also  ordered  to  state  with  what  funds^  and  under 
what  contract  or  partnership  the  collieries  were  car* 
ried  on  at  the  time  of  the  testators  death. 

The  cause  afterwards  came  on  for  further  direc* 
tions  on  the  2d  of  July  1 794,  and  afterwards  on  the 
27  th  April  1796,  on  each  of  which  occasions  the 
Master  was  ordered  to  review  his  report,  and  to  state 
which  of  the  articles  were  necessary  for  carrying  on 
the  collieries,  and  in  what  respect^  and  why  they 
were  necessary.  The  Master,  by  three  several  re- 
ports, dated  respectively  the  5th  March  1794,  the 
30th  Nov.  1795,  and  29th  April  1796,  stated  that 
the  collieries  were  carried  on  under  articles  of  agree- 
ment made  in  1726,  between  Mr.  Wortley,  of 
Wortley,  in  the  county  of  York,  (from  whom  Lord 
Bute  purchased,)  and  other  persons  named :  that 
there  never  was  any  capital  previously  formed  for 
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condacting  the  partnership  concern;  but  that  the  May  S8,  is  is. 
partners  firom   time  to   time  advanced  what  was 

WORD 
THING 
LOWING  PAR« 


necessaiy  in  equal  proportions :  that  the  concern  was 


managed  by  agents,  who  made  dividends  from  time  '^^^^^*>  ^'ol- 

.  .     •  .  LOWING  PAft- 

to  time,  retaining  funds  sufficient  to  answer  probable  ticularb 
exigencies:  that  there  was  not,   at  any  time,  any  so, confined 
certain  sum  left  in  the  hands  of  the  fitters ;  but  that  '^^  things 

KJUSOBM   GB* 

the  partnership  always  drew  the  money  from  them  nbru. 
asfiist  as  they  could  get  it:  that  the  agents  for  the 
partnership  issued  from  time  to  time  to  the  cashier^ 
by  draft  on  their  banker,  money  for  making  the 
necessary  payments  for  the  use  of  the  collieries: 
that  the  agents  deposited  all  the  money  received 
from  the  fitters  in  the  Tyne  Bank,  and  drew  it  out 
as  there  was  occasion,  and  that  they  made  the  di- 
vidends at  uncertain  times  according  as  it  appeared 
to  them  that  there  was  money  sufficient  in  their 
banker's  hands  for  that  purpose ;  and  that  the  whole  ^e  moiwjr  io 
of  the  monies  and  articles  enumerated  were  necessary  ^^^  aiuie  w- 
fof  carrying:  on  the  collieries.     The  material  words  **^[**»  »«i»«e* 

^   -        •'.    -^^   -  ^      .      -  .  -  -     to  be  nectsitfV 


of  the  original  agreement  were  set  forth,  from  which  forcarnri,i,soi^ 
it  appeared,  that  the  coals  might  be  separated  for     *^  *'*^* 
each  partner  the   moment  they  were  raised,  that 
they  might  be  led  to  separate  staiths,  and  vended 
separately. 

The  residuary  legatee  excepted  to  the  Master's  Exoeptioa  to 
kst  report,  "  for  that  the  said  Master  had  stated  p^,^^  *  '^ 
that  all  the  particulars,  &c.  &c.  were  necessary  for 
carrying  on  the  collieries,  whereas  he  ought  to  have 
excepted  therefrom  (as  not  being  specifically  neces- 
sary, or  falling  within  the  words  of  the  said  bequest) 
the  several  articles  enumerated  in  the  schedule  to  the 
answer  to  the  original  biU>  &c.  &c."    The  Chan- 


lIajS8>f8I8. 


CEVERAX. 
WORD 

THINGS,  P0]> 
IK>WIN0  PAR- 
TICULARS 
BKUMERAT- 
MD,  CONFINED 
TO  THINGS 
BJUSDBM    OS- 
VERI8. 

Judgment  of 
Lord  Lough* 
borough 
•ffirmcd  by 
LoidEldotu 
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celloron  the  1st  of  June  1796,  over-ruled  tlie  ex^ 
ception^  and  by  a  decretal  order  of  the  1 8th  July, 
1796,  confirmed  the  Master's  reports  of  the  SOtk 
November  1794>  and  '29th  of  April  1796.  In  the 
course  of  these  proceedings  Lady  Bute  and  the  re- 
siduary legatee  died*  and  the  suit  v^as  duly  revived 
against  all  proper  parties. 

The  cause  was  afterwards  re-heard  before  iMrd 
Eldon,  who  on  the  1st  January,  I806,  affirmed  the 
decretal  order  of  the  18th  July  1796,  but  with  con* 
siderable  doubt ;  and  the  representatives  of  the 
siduary  legatee  therefore  appealed  to  the  Lords. 


ItVcscj. 

657. 


5  Brown» 
P.  C.  584. 
Case  of  Mr. 

WorUey'i 
will. 


Mr.  Richards  for  the  Appellant.  This  was  merely 
a  question  of  construction ;  and  he  argued  that,  by 
the  word  things^  must  be  understood  things  ejusdem 
generis  with  those  previously  mentioned.  The  de- 
cision of  Lord  Loughborough  had  been  examined 
by  his  successor;  and  if  the  latter  had  heard  the 
cause  first,  it  was  probable  that  it  would  have  been 
decided  the  other  way:  under  the  circumstances, 
however,  the  judgment  of  Lord  Loughborough  was 
affirmed,  and  an  appeal  recommended,  that  the  opi- 
nion of  the  twelve  Judges,  if  necessary,  might  be 
taken  on  the  construction  of  the  will.  The  tes- 
tator was  speaking  of  implements,  utensils,  and 
things,  and  he  did  not  see  that  a  sum  of  money 
could,  consistently  with  the  cases,  pass  under  these 
words. 

Mr.  Courtney.  The  Judge  appeared  to  be  in- 
fluenced by  another  cause,  with  which  this  had  no- 
thing to  do,  when  he  decided  that  the  testator  be- 
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^uestbed  the  whole  of  that,  of  which  he  had  become  Mayss,  i8i9. 
tbt  purchaser.     That  was  not  a  safe  ground  unless   ^-""v— ^ 
their  Lordships  were  satisfied  from  what  appeared  word 
upon  the  fiice  of  the  will  itself,  that  the  testator  1"™"'!?^* 

*  ^  '  L0WIV6  PAli* 

really  intended  to  give  all  he  had  bought.     But  the  ticulars 
present  bequest  did  not  at  all  refer  to  what  he  had  bd,  covpivbb 
bought.  '^^  "»*«" 

^  ZIV9D1M  am- 

The  general  mode  of  construing  the  word  things  vbris. 
was,  to  consider  it  as  referring  to  things  ejusdem 
generis  with  the  particulars  mentioned  before  it.  It 
could  not  be  larger  than  the  words  goods  and  cAa/- 
tels,  and  stock  in  trade,  and  yet  it  had  been  decided 
that  debts  were  not  included  in  these  words,  and 
debts  formed  a  great  article  in  the  present  account. 
The  debts  and  the  coals  to  any  extent  could  not  be 
employed  in  working  the  colliery.  The  testator  was 
qpeaking  prospectively  with  a  view  to  the  future  pro- 
fits,  and  then,  in  giving  what  was  necessary  to  se- 
cure these,  such  as  the  engine,  &c.  &c.  he  had  a  de- 
finite idea  of  what  he  was  bequeathing.  But  if  he 
meant  any  thing  more  large,  he  could  not  have  the 
least  idea  of  what  he  was  giving :  he  could  not,  for 
instance,  form  any  definite  idea  of  the  debts  due 
to  the  concern;  and  this  was  another  reason  why 
the  meaning  should  not  be  extended  further  than 
the  words  strictly  imported.  Seymour  r. 

Debts  did  not  pass  by  the  words  stock  in  trade;  ^JJ^^/^^ 
debts   were  not  included  in  the  words  goods  and  Latimer*! 

Case  S  Dver 

chattels  generally ;  and  therefore  debts  due  to  the  59.  b.  ' 

concern  could  hardly  be  included  in  the  words  ^^  in 
or  for  the  working  of  the  collieries.**  Tliere  was 
evidence  indeed,  that  the  amount  of  debts  was  not 
greater  at  the  time  of  the  testator's  death  than  usual. 

5 
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May  S8, 1819.  It  would  be  dangerous  on  such  grounds  to  give  so 
^^^"^^^^  IdLVge  a  construction  to  the  word  thinss. 

WORD 

"wwo'arI  ^'^r  S'  Rornilly  (for  the  Respondents).  Their 
TieoLARs  Lordships  would  consider  whether  the  testator  did 
so»coKPiKBD  not  mean  to  pass  the  whole  of  his  interest  in  these 
'anjsDBM^oB-  collieries.  They  were  carried  on  for  ttie  joint  bene* 
jiBAis.  fit  of  Lord  Bute  and  his  associates  in  the  concern : 

he  had  not  the  money  itself,  but  an  interest  in  the 
money,  and  the  question  was,  whether  he  did  not 
mean  to  pass  the  whole  of  that  interest.     As  to  the 
hones,  hay,  &c.  he  did  not  understand  these  to  be 
now  disputed ;  but  they  said  that  the  debts  due  to 
the  concern  and  the  coals  remaining  unsold  on  the 
estate  did  not  pass.     The  balances,  however,  and  ' 
the  coals,  were  inseparable  from  the  interest  in  the 
collieries  until  a  dividend  was  declared,  and  Lord 
Bute  could  not  touch  a  shilling,  but  the  whole  vras 
as  much  at  the  disposal  of  the  managers  as  the 
engine,  or  any  of  the  utensils  employed  in  the  work. 
They  said  that  it  was  incumbent  on  the  Respondents 
to  show  that  this  sum  was  necessary  to  carry  on  the^ 
work;  but  they  admitted  that  some  money  was 
necessary,  and  therefore  it  was  incumbent  on  them 
to  show  what  less  sum  would  suffice  for  that  pur- 
Wrrav.Ktr*   pose.     The  cases  which  they  cited   were  difierent 
'        '      from  the  present ;  here  the  debts  were  inseparably 
connected  with  the  concern,  and  in  a  late  case  the 
debts  were  considered  as  so  inseparable  from  a  col- 
liery, that  they  were  both  sold  together.     Brewers* 
leases  of  public-houses  were  also  considered  as  part 
of  the  stock  in  trade  on  the  same  principle,  and 
would  be  sold  with  the  brewery,  as  these  things 
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trcre  necessary  to  carry  on  the  trade.     Lord  Roslyn  May28,i8i3. 
did  not  decide  merely  on  the  ground  that  the  testa-    ^*— -v^-^ 

11       1  lilt  t  1  1  GENERAL 

tor  meant  to  pass  all  that  he  had  bought,  but  he  word 
considered  the  money  here,  not  as  separate  and  dis-  "JJ^j^^  p^J[I 
tinct  property,  as  money  usually  was,  but  as  a  part  ticdlars 

rf,,  ,   .  g*  .V,         &NUMBRAT- 

the  machmery   neccssaiy  tor  carryuig  on  the  ed.conpinbd 

work.  to'thinos  ' 

EJUSDEM   GE- 

Mr.  JVethereL  This,  to  use  an  expression  of  keris. 
Lord  Kenyon,  was  a  case  by  itself.  It  did  not 
come  within  those  relating  to  stock  in  trade.  It  was 
t  bequest  of  a  noble  Lord,  disposing  of  personal  pro- 
perty^ so  that  it  might  accompany  the  real  property. 
He  deirised  the  colliery,  not  to  be  put  an  end  to,  but 
to  be  carried  on,  along  with  the  enjoyment  of  the 
other  property,  and  how  could  it  be  carried  on  with- 
out the  money  and  debts,  material  to  its  continua- 
tion. This,  therefore,  was  not  the  case  of  an  ordi- 
nary bequest ;  and  the  observation,  as  to  his  having 
no  definite  idea  of  what  he  gave,  did  not  apply : 
the  intent  was  that  the  Respondent  should  stand  in 
respect  of  the  colliery,  in  tlie  same  situation  as  Lord 
Bate  was  at  the  time  of  his  death ;  and  it  did  not 
depend  on  him  what  the  balances  should  be,  but  on 
the  mode  of  carrying  on  the  trade.  They  said  that 
the  debts  were  not  necessary  to  carry  on  the  trade ; 
but  suppose  10,000/.  worth  of  coals  had  been  sold 
on  a  credit  not  run  out,  then  the  debt  might  be 
essential  to  the  carrying  on  of  the  work,  and  must 
go  along  with  the  colliery.  No  trade  in  which  it 
was  necessary  to  give  credit  could  be  carried  on 
without  debts,  which  were  therefore  essential  to  the 

VOL.  I.  G 
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May28,i8i3.  conduct  and  management  of  the  works.    Latia 

^■■^■>''"— ^  case  cited  by  them  was  not  law  now,     la  the  o 

WORD  case.it  was  true  that  debts  were  held  not  to  be 

tHiMGs,  POL-  eluded  in  the  stock  in  trade ;  but  there  it  did 

XiOWIirO  PAR- 
TICULARS      appear  to  be  intended  that  the  trade  should  be  i 

BVUMBRAT-  .  , 

KOyCOKFlNBD    tmUeO. 

TO  THINGS         ji/^^  Richards  in  reply.    The  construction  wl 
vBRis.  they  put  on  the  word  things  was  too  large^  and 

Ma^sT'         warranted  by  the  cases.     In  answer  to  a  qucs 

from  Lord  Eldon,   he  stated  that  debts^  balai 
in  the  hands  of  the  fitters  and  other's,  money  in 
Tyne  Bank,  coals  resting  at  the  pit's  mouth, 
staiths,  and  whatever  articles  were  not  actually 
ployed  in  the  collieries  at  the  time  of  the  testae 
death  did  not  pasn,  as  the  bequest  was  confine 
what  was  in  use  at  the  time  of  his  death.    Lease 
public-houses  would  pass  with  a  brewery,  he 
niitted,  but  that  was  because  such  leases  were  a 
of  the  trade.     Possibly  Lord  Bute  intended  tha 
should  pass  in  this  instance,  but  quod  voluit 
disitj  and  all  the  articles  could  not  pass  witl 
giving  an  unusual  construction  to  the  word  thin^ 
jiidleial  ob-         Lord  Redesdak.    The  difficulty  was  whether 
•cnrations.       money,  and  the  subject  to  be  converted  into  moi 

which  was  to  form  the  matter  of  dividend,  passec 
this  bequest.     Suppose  Lord  Bute  had  been  se 
in  fee  of  the  collieries,  and  died  intestate,  so 
the  real  |)roperty  should  go  to  the  heir,  and  the 
sonal  property  to  the  personal  representative — w< 
not  the  personal  representative  have  the  coals 
cash  ?   The  question  was.  Whether  he  meant  to 
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iriiit,  if  be  htd  livedo  he  would  have  taken  as  bygone  May  31 » i8i3.  ' 

fnit$ ;  and  thua^  to  take  all  the  bygone  profits  from  '^ — *v~^. 

the  renduary  legatee  ?  That  was  a  view  of  the  sdb-  wor^ 

ject  miAeh  had  not  before  been  taken.    Was  it  not  "If":'?!;" 

litt  meaniDg  that  Lady  Bote  should  have  the  profits  TicotARs 

of  all  the  coals  raised  from  the  time  of  his  own  death  Bo^^comvBd 

totbat  of  the  Lady  ?  Yet  according  to  this  decision^  to  thwos 

.  •  .    ,    "^  7  '    tJtSDBII  OB- 

IS thjK  cottls  might  go  on  accumulating  for  years,  she  vtitis. 

miglit  hmve  nodiing.    Was  this  money  intended  to  ^?^.  \^  ^ 

.,  *••!  .  «  pniictpie  of 

g»  a*  a  capital  sum  to  be  laid  out  at  interest,  or  how  thu  deciMon^ 
i.«Ut»beappK6d^  «f,'-J„ 

Lord  Eldm  (Ch&neellor).    The  opinion  of  Lord  accamubtmg 
liM^borough  appeared  to  have  been  partly  founded  tenanrfor  life 
OD  this  ground,  that  as  the  testator  had  purchased  J^fe^'^* 
Ae  whole  together^  he  intended  to  pass  the  whole  in - 
the  same  manner ;  but  that  was  be^ng  the  ques« 
tioD,  for  the  conclusion  did  not  necessarily  follow.  ' 
His  opinion  was^  that  the  stock  got  together  for  the 
{mrpose  of  being  used  did  pass.     As  to  the  rest  he  ' 
bad  very  great  doubt      If  these  sums  were  be-*' 
(pwathed  to  be  enjoyed  along  with  the  coHierie^  * 
aocdrding  to  the  limitations  in  the  will,  quo  tnodo 
ivm  tfiey  to  pass  ?    Were  they  to  remain  in  the 
Bmk,  or  what  was  to  be  done  with  them  ^ 

When    he    considered    the    latitude   to  which  ' 

tkb  would  lead  in  the  construction  of  the  word 

things^  he  certainly  felt  great  doubts  ^  to  the  cor- 

lactnesa  of  this  decision,  even  though  it  rather  ap* 

peaied  to  him  that  the  testator  intended  to  pass  the 

money,  coals,  &c. 

Lard  Redesdak.    The  difficulty  arose  upon  the 
eoMtrttGtion  q£  the  wordt.    A  testator  when  he  was 
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May3i,idt3.  desirous  of  passing  the  whole  of  his  personal  pro- 

' v-*-^  perty,  would  naturally  do  so  by  the  general  expres- 

WORD  sion.     When  he  enumerated  several  particulars,  the 

r^I;Jlt?i !?-"  presumption  was  that  he  intended  to  exclude  some- 

LQWIVG  PAR-    *     .  *^ 

TICDLAR8  thing:  and  it  was  settled  on  decided  cases^  that  the 
sp^coKPivED  word  things  must  be  understood  as  applying  to 
TO  THINGS  things  ejusdem  generis,  with  particulars  previously 
jfiRif.       .    specified. 

Another  circumstance  which  had  been  much  over- 
looked  was  the  purpose  for  which  the  bequest  was 
made.  It  was  made  to  be  used,  or  enjoyed,  by  the 
persons  to  be  respectively  entitled  to  the  collieries. 
Several  persons  who  were  to  take  the  freehold  were 
to  take  these  things  along  with  it.  Now,  how  could 
they  take  thb  debts,  balance  of  cash,  &c.  ?  It  could 
only  be  by  laying  out  the  money  at  interest,  which 
was  not  expressed  in  the  will. 

But  then  it  was  said  that  he  had  an  undivided 
third,  which  he  had  no  right  to  separate.  But  he 
had  a  right  to  separate  the  coals  which  were  raised, 
and  the  partners  might  have  carried  them  to  diflferent 
staiths ;  otiierwise  the  coals  might  be  retained  for  a 
great-  number  of  years,  and  some  of  the  persons  ia 
the  limitation  might  have  no  benefit  from  them 
whatever.  He  thought  therefore,  that  the  testator 
did  not  intend  to  dispose  of  his  whole  interest  in  the 
colliery ;  if  he  had  so  intended,  he  might  have  done 
it.  by  the  simple  words  *^  the  whole  of  my  interest 
in  the  collieries."  But  the  words  used  were  not 
applicable  to  the  whole  of  his  interest. 
According  to  This  was  an  important  question  with  a  view  to 
the  latitiidc  of  other  cascs ;  for  if  the  words  were  to  have  the  ope- 
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ntion  contended  for^  a  tnan*$  whole  property  might  Maysi,  1813. 
go  where  he  never  meant  it  should.  Suppose  Lord  ^""""^v^r:;^ 
Bute  bad  no  property  but  the  colliery,  the  whole  of  word 
his  personal  estate  would  pass,  under  that  latitude  nf  Jhi^^o^fol- 
coDStraction.  And  so  in  the  case  of  a  bequest  of  ticulars 
this  kind  by  a  manufacturer,  all  the  money  due  for  bo.^conpikvo 
manufiictured  goods  and  the  whole  of  his  personal  T®  thxkos 

.    ,  ®  *^  BJDSDBM    OB- 

atate  might  pass.  vbris. 

construction 

Lord  Redesdale  (after  stating  the  case  and  pro-  cJecUion  to  the 
ceedings.)     The  question  was,  Whether  the  decretal  JJ^e  w&k 
order  of  the  18  th  of  July,  1796,  was  right  or  not  ?  man's  property 
Widi  respect  to  some  of  the  articles,  there  was  no  contrary  to  hit 
doubt  but  they  must  pass  ;  as  to  others,  it  was  con-  »"^^»^*o"- 
tended  they  were  not  meant  to  pass.     The  question  judgment?'^' 
then  was,  what  was  the  intention  of  the  testator  as 
it  was  to  be  collected  from  the  will.     The  directions 
in  the  will  were,  that  the  things  which  the  testator 
meant  to  pass  should  be  held  in  trust  for  those  who 
should  be  entitled  to  the  manors,  messuages^  collie- 
ries, &c.,  mentioned  in  the  will.     And  the  decision 
appeared  to  have  been  founded  on  the  supposition 
that  among  the  articles  and  things  in  question,  were 
to  be  included  the  by-gone  profits  not  received  by 
him  before  his  death.     After  the  best  consideration.  He  couUl  not 
however,  that  he  had  been  able  to  give  the  subject,  ^nhe^decufoll 
he  could  not  go  the  length  of  that  decision.    If  such  o^^he  Coun 
iiad  been  the  intention  of  the  testator,  it  was  natural  vv^iere  there  is 
for  him  to  have   said  so  in  a  few  comprehensive  an  anxious 

,  -a  ,  .  .         enuimeration 

words.     JSut  as  there  was  an  anxious  enumeration  of  particulars 
of  the  particulars  to  be  passed,  it  was  rather  to  be  *°  *  i>equcit, 
presumed  that  he  did  not  intend  to  pass  the  whole. 
Some  of  the  articles  too  were  incapable  of  being 
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juoe8A,i8i3.  enjoyed  accordiDg  to  the  limitations  in  the  wiU>  for 
^ "— ^v— -^  the  testator  directed  that  they  should  be  enjoyed  by 
WORD  the  persons  who  held  the  freehold  manors,  &G.  in 

THiMGt,  'o^iiguccession ;  and  these«  it  would  be  remembered,  were 
TicoLARt  devised  to  the  Countess  of  Bute  for  life,  then  to  die 
aD^covnm^  /children  of  J«  A*  Stuart,  according  to  the  appointf 
TO  TBivat  ment  of  their  father,  and  in  default  of,  or  until  each 
yiii$.  appointment,  equally  during  his  life ;  so  that  atf  long 

the  |>rwump-    gs  the  father  did  not  exercise  his  power^of  appoint* 

tion  M  that  It    •  ,  *  ,      .  *  * 

•was  not  iiiiu .  .ipenty  and  he  might  not  choose  to  exercise  it  at  all^ 
Ai  wl^le^  ^^^  absolute  property  would  be  in  suspenses  and  thst 

suspense  might  last  till  his  death.  How  then  could 
these  coals  and  sums  of  money  be  held  and  eqjoyed 
with  th^e  freehold  manors,  &c.5  according  to  the 
.l^urse  of  succesjiion  directed  by  the  will  ? 

An  impression  appeared  to  have  been  made  on  the 

mind  of  the  judge,  who  originally  decided  this 

cause,  that  the  question  had  been  previously  deter? 

5th  Brown  P.  mined  in  another  cause  which  arose  on  Mr.  Wort- 

ley's  will.  There^  however,  the  words  werediflfenmt. 
und  no  complete  decision  upon  the  point  took  place 
at  all.  As  the  words  here  were  so  very  diflferenti 
they  might  have  been  expected  to  have  led  to  a  di£ 
ferent,  rather  than  a  similar  determination.  That 
case  might  therefore  be  laid  entirely  out  of  view. 

Suppose  the  testator  had  been  tenant  for  life  sA 
the  collieries,  and  that  upon  his  death,  the  intereal 
in  them  had  of  course  gone  to  another,  the  coals 
raised  before  his  decease,  and  resting  at  the  pit^s 
mouth,  would  not  go  along  with  the  collieries,  but 
remain  as  part  of  the  personal  estate  of  the  tenant 
for  life.  ^  This  would  also  be  the  case  with  his  share 
of  the  balances    due  from  various  persons,    i^d 
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fflODcy  in  the  Bank,  which  were  still  nearer  the  Jnne88,i8i3. 

iMB  in  which  the  produce  was  usually  dirided.  '^— -v— ^-^ 

Tbe  wages  of  the  workmen,  it  was  said,  must  be  woiu> 

pud  out  of  this  ftmd.     But,  so  the  case  would  be,  ™iKot,  fol- 

if  the  testator  had  been  tenant  for  life  only,  or  ticdlais 

tenant  in  fee  and  had  died  intestate,  though^  under  sD^cMnv^ 

fliese  circumstances  the  money  would  have  gone  to  ^o  thin«i 

Ks  cTOcutofs.     It  appeared  to  him  that  this  formed  kirii. 
no  ground  for  including  the  money  in  the  Bdnk, 
eods  at  the  pits,  and  staiths,  and  balances  due  to 
&e  concem,  among '4hose  things  which  passed  by 

(hit  bequest.   The  reference  to  the  Master  to  inquire  The  referenct 

>i    ,  "       /.  .  .1.  II"     •  ^  ^h«  Master 

mat  was  necessary  for  carrying  on  the  coUienes  to  inquire 

went  beyond  the  words  of  the  will ;  for  the  testator  ^^^^  ^'  "^ 

^  .  .  cestaiy  to 

did  not  say  that  every  thing  which  was  necessary  carr^  on  the 

thoald  pass,  but  only  such  things  as  might  be  nsed  beyond^he^^ 

or  employed  in  the  working  and  management  of  the  ^9^*  ®^  ^^ 
at  the  time  of  his  death. 


It  seemed  to  him  therefore  clear  upon  the  whole, 
dttt  the  intention  was  to  give  those  articles  only 
wbich  might  be  enjoyed  with  the  colliery  as  long  as 
diey  lasted  ;  and  that  the  enumeration  ought  not  to 
be  extended  beyond  the  usual  construction  of  the 
word  things,  that  is,  things  ejusdcm  generis. 
Hones,  hay,  com,  &c.,  were  not  properly  bygone 
profits,  but  to  be  used  and  employed  in  working  the 
collieries,  and  therefore  passed.  They  were  in  their 
nature  capable  of  enjoyment  in  succession  as  long 
as  they  lasted,  and  might  be  included  among  those 
things  which  passed,  notwithstanding  the  argument 
to  the  contrary.  But  the  coals  raised,  the  debts 
due  to  the  concern,  and  money  in  the  Bank,  did 
Qot  pass,  as  they  were  not  in  tHeir  nature  within  th^ 
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June£8J8I3. 


OXNERAL 
WORD 

THINGS,  FOL- 
tOWINO  PAR- 
TICULARS 
IfVGMBWAT- 
BD,  CONFINED 
TO  THINGS 
BJUS6tlC   GB- 
KBRIS. 


The  ^naoney 
pqt  (o  be  (ii- 
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meaning  of  the  word  things  as  used  in  the  will^ 
but  rather  bygone  profits. 

If  these  things  were  taken  as  having  passed,  they 
could  not  belong  to  Lady  Bute  absolutely.  They 
must  be  used  in  succession,  and  the  money  and 
value  of  the  coals  must  be  secured  for  that  purpose^ 
and  how  were  they  to  be  secured  ?  Were  they  to  be 
I^id  out  in  the  funds,  or  in  what  other  way  ?  As  to 
this,  the  will  gave  no  directions.  He  could  qot  con- 
ceive how  these  articles  could  be  applied  to  the  uses 
to  which  the  property  really  meant  by  the  testator  to. 
puss  was  destined.  It  was  the  intention  of  the  testa* 
tor  that  the  collieries  should  be  going  on ;  but  a  be* 
quest  of  the  money  and  coals  aheady  raised,  was  not 
necessary  for  the  purpose.  That  object  was  secured, 
by  t^e  conditions  of  the  partnership.  The  only^quea* 
tjon  here  was.  To  whom  the  dividends  out  of  these 
bygone  profits  were  to  be  made  ?  When  the  coals 
raised  at  the  time  of  the  testator's  death  were  sold, 
and  the  debts  or  balances  due  to  the  concern  were 
paid,  and  the  money  lodged  in  the  Bank,  the  whole 
formed  an  aggregate  fund  to  be  applied,  first,  to  the 
payment  of  the  debts  due  from  the  colliery,  to  the 
payment  of  the  wages  of  the  workmen,  and  the  pur- 
chase of  the  necessary  new  implements ;  and  even 
these  new  implements  were  not  given  by  the  will, 
but  only  such  as  were  used  and  employed  at  the 
time  of  the^ testator's  death.  Those  purchased  after 
his  death  could  not  answer  that^  description. 

The  ground  upon  which  it  was  imagined  that 
these  things  passed  was,  that  the  collieries  could  not 
be  carried  on  without  the  money,  This  was  true  ; 
s^d  the  executors  cquld  not  divert  it  from  that  appli^. 
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catioa;  but  it  did  not  follow  that  it  therefore  passed  Junei?a,idia. 
hy  this  bequest^  though  they  could  not  divert  it,    ^^^^v^"*^ 
Dor  get  possession  of  any  part  of  it  until  a  dividend  wokd 
was  declared.     With  respect  to  the  property  given  T"J^,^'  '®*^ 
by  the  word  things,  as  applicable  to  waggon  ways,  ticulam 
kc.f  its  destination  was  the  working  of  the  collieries,  sD^conyira 
and  it  mieht  be  used  and  enjoyed  in  succession  for  '^  thikgi 
that  purpose  as  long  as  it  lasted  ;  but  the  destination  veris. 
of  the  other  things,  such  as  money,  &c.  was  profit.  \^^^^  ^"''"  ^ 
They  were  not  of  a  nature  to  be  used  in  working  t>>e  coUierin. 
the  collieries,  but  of  the  nature  of  dividends.  piled  to  tb?* 

Such  being  the  impression  on  his  mind^  he  difiered  J'u^T?^  ^ 
to  that  extent  from  the  order  over-ruling  the  exccp-  from  the  coi- 
tion.   The  decree  of  the  18th  July,  1796>  therefore  mlTswagn^ 
weut  beyond  the  proper  limits,  and  he  should  pro-  ^^-  up loih* 
pose  to  find,  that  the  coals  resting  at  the  pits  and  lestator^s 
itaiths  at  the  time  of  the  testator*s  death,  valued  at  e^l^u\on 
2800/.  12^.  Sd. ;  money  due  from  the  several  fitters,  ^^^^  only  ^ 

.  ,  ,  .       1      rwi  the  jiniouut  nf 

amounting  to  1 0,37 1  /.  1 3s.  8d. ;  money  m  the  Ty ne  the  dividend 
Bank,  amounting  to  5512/.  \gs.  O^rf. ;  balance  of  {JJ^^^^Jj^ 

• 

cash  in  the  cashiers  hajids,  656/.  I7s.  4d. ;  and  tlie  ^<^"*- 
balances  due  from  several  other  persons,  amounting 
to  5632/.  10^.  10^.,  did  not  pass  ;  but  that  the  tes- 
tator's share  of  these  particulars  formed  part  of  the 
general   residue   of  his  personal  estate,  applicable 
first,  to  the  payment  of  the  debts  of  the  collieries ; 
then  to  the  payment  of  his  general  debts  and  lega- 
cies, and  that  the  remainder  went  to  the  residuary 
legatee ;  and  thus  far  to  reverse  the  decree  of  the 
Court  below,  and  affirm  it  as  to  the  rest. 

This  fund  was  certainly  applicable  in  the  first 
place,  to  the  payment  of  the  debts  of  the  collieries, 
as  the  partnership  had  a  specific  lien  upon  it  for  this 
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DO  legal  right  or  title  to  exercise  any  tservitudi 

privilege  whatever  upon  the  lands  and  baron\ 

ftioHT  OP       Aberdour/*     The    summons    (declaration)    furl 

^^^-  •  stated,  that  James  Stuart  of  Duneam,  present  | 

.      prietor  of.  Hillside,    nevertheless  insisted  for 

.  was  attempting  to  establish  some  sort  of  right  l 

privilege  or  servitude  of    two  roads  through 

I         pursuer's  property,  of  which  the  one  was  descri 

as  the  Fishergate,  and  alleged  to  lead  from  the 

lage  of  Easter  Aberdour  to  Aberdour-harbour  ;   j 

the  other  to  the  bay  called  Whitesands-bay/'   I 

the  summons  concluded  with  a  prayer  to  have 

found,  and  declared  that  the  Appellant's  propc 

was  free  frpm  any  such  privilege  or  servitude,  • 

&c.     Which  being  so  found  and  declared,  that 

proprietors  and  inhabitants  of  the  lands  of  Hills 

should  be  prohibited  from  claiming,  using,  or 

tempting  to  use  these  roads,  ^^  or  otherzvise,  that 

the  defender  (Respondent)  should  duly  explain j  c 

descend  upon^  and  instruct  any  right  to  the  saidp 

tended  roads,  or  either  of  them,  then  that  theprei 

course,  nature,  extent,  objects,  and  purposes  oj^  st 

servitudes  or  privileges,  as  well  as  the  particu 

seasons  and  manners  of  exercising  the  same,  wh 

may  be  found  competent  to  the  proprietors  or  in 

bitants  of  the  said  lands  of  Hillside  ought  i 

should  be  exactly  ascertained,  limited,  and  defim 

dent  dafmTby  The   Respondent   stated   in   defence,  that  he  1 

Y^VS^^'     acquired  a  right   by  prescription  to  the  roads 

giveina-con-  question.      In  December,  I8O6,  the  action   ca 

J^XaThe      'before  Lord  M eadowbank.  Ordinary,  who  appoin 

claimed  and    the  Respondent  to  state  in  a  condescendance  w^ 

prove.  he  claimed,  and  what  he  offered  to  prove.    1 
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oofldescendance  was  accordingly  given  in  ;  and  the  June  16,  is  is. 
Respoodeot,    after  describing    the  course  of   the  ^'^^'^-^r^^-^ 
mis^  ^^  offered  to  prove  by  the  parole  testimony  of  right  09 
witoesses,  that  these  roads  had  been  uninterruptedly  ^^^* 
Qied ;  the  one  leading  to  the  harbour  as  a  road  for  prove  1  pre- 
fect passengers^  horses  and  carriages5  and  the  other  «^"p^»^«  "?ht 
t»  (Vhitesands-bay^  as  a  road  for  foot  passengers,  tors  of  houses 
ly  all  the  proprietors  of  grounds  or  houses  situated  the^rt-sWc^ 
OQ  the  east  side  of  the  rivulet  called  Aberdour  Burn,  n^^^^^V^ 
^  lying  in  the  parish  of  Aberdour,  and  particularly  ing  himself 
by  the  defender  and  his  predecessors  (to  whom  the  ^jo„^  ^^^ 
description  applies)  for  a  period  beyond  the  memory 
of  man.** 

The  Appellant  objected  to  this  condescendance  as  TheAppellaat 
^ot  being  sufficiently  explicit,  and  he  required  a  il^temlniof 
tew  one,  stating,  whether  the  servitude  claimed  by  the  purposes 
E^e  Respondent  was  constituted  by  grant  or  pre-  ways  were 
eription,  and  what  were  the  purposes  to  which  the  ^}?|"**^'  '"** 
Kiritude  roads  were  to  be  applied,  and  whether  the  of  the  Ret- 
m^  of  both  or  either  of  the  roads  was  for  his  own  «  propric'tor  * 
isrsonal  convenience,  or  for  any  benefit  connected  ^^,  Hillside, 
'^th  his  lands  of   Hillside  as  the  dominant  tene-  rence  to  the 
i^Hit,  and  also  what  possession  the  Respondent,  his  o^ert. 
nedecessors  in   the  estate  of  Hillside,    and   their 
*KaaDts,  have  had  of  the  roads  in  question,  without 
T^erence  to  any  po$sessio?i  that  may  have  been  had 
i^    the  other  proprietors  of  grounds  or  houses, 
^stated  in  Easter  Aberdour'' 

Jjord  Meadowbank  pronounced  the  following  in-  Jan.  is,  1807. 
ejT-locutor :  -^  Having  considered  the  condescendance  ]^^u^o^ 
|of  ^^  pursuer^  with   the  answers  thereto^  and  ^^^^^Vf  fi»d» 
bei^g  of  opinion  that  the  condescendance  implies  stif-  cendaoce  si>^ 
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3ant\6,\B\3.  Jiclently  the  nature  of  the  defenders  claim  to  the 
^— ""v-"^^  roads  in  question,  as  not  to  be  defended  on  any 
ViV^Qf       existing  grant  known  to  the  defender ;  that  the  - 
^^^'  defender,  in  giving  in  the  condescendance  ordered,  is 

^^tLdrnhf'  nowise  called  on  to  assign  any  particular  uses  far 

an  access  to  the  sea  shore^  which  is  j una  public!^ 
that  the  general  use  ef  the  road  in  qutstum^  by  the 
JeuSrs  of  Aberdour,  may  be  very  material  40  as^ 
certain^  in  leading  any  proof  in  support  of  the 
defender's  claim  in  behalf  of  Hillside  to  the  same 
hqteft^  &c.  &c. 

The  Lord  Ordinary  having  adhered  to  this  inter- 
locator,  the  ^pellant  petitioned  the  whole  Lordt 
that  the  Respondent  might  be  ordained  to  lodge  a 
new  condescendance  stating  as  above,  *^  and  at  alt 
events  to  find  that  any  proof  which  might  be  nltH 
mately  allowed  must  be  limited  upon  the  defen-* 
der*s  (Respondent's)  part,  to  the  possession  wHck 
might  have  been  enjoyed  by  himself  and  his  prC'* 
decessors,  and  authors^  as  proprietors  of  Hillside^  ^ 
and  their  tenants^  exclusive  of  any  possession  eU  « 
leged  to  have  been  had  by  any  neighbouring  pn 
prietorSy  such  as  the  proprietors  of  grounds 
houses  in  the  neighbourhood  of  AberdourJ* 
Adiieredto  l^^is  petition  was  refused  without  answers^ 

by  the  Court   Lord  Morton  appealed. 

Sir  S*  Romilly,  and  Mr.  Horner ^  (for  the  AppeHi 
lant,)  argued  that  ihe  Respondent  must  prove  a  titl-*^  - 
in  himself,  as  proprietor  of  the  lands  of  HUlsid^^ 
and  that  proof  of  title  in  all  the*  rest  of  the  worS^ 
would  be  nothing  as  to  the  purposes  of  the  preses^* 
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tctioD,  unless    a    public  highway  were    claimed^  Joneiajaia. 
which  was  ^ot  pretended.     Is^ue  was  not  joined  on   '^— *v— -^ 
the  iasue  tendered.    The  precise  objects  for  which  riqux  ot 
the  ways  were  claimed  must  be  stated ;  the  foot  ^^^* 
prth  was  said  (not  in  the  pleadings)  to  be  for  the 
Imposes  of  sea-bathing;  but  that  ought  to  be  stated^ 
ad  then  it  would  remain  to  be  considered^  whether 
dat  was  a  right  of  way  that  could  be  supported-;  a  Er8kiiM^S.f. 
ifht  of  way  must  have  a  precise  object^  as  well  by  '^*  ^' 
it  Isw  of  Scotland  as  by  that  of  England. 

Mr.  Adam^  and  Mr*  Broughaniy  (for  the  Re- 
fOfulent.)  The  condescendance  was  sufficiently  ex- 
flicity  as  Mr.  Stuart  was  included  in  the  descrip* 
tioD  of  ^^  proprietors  of  grounds  to  the  east  of  Aber* 
knt  Bmm/'  and  the  rest  was  surplusage.    It  was . 
Aot.Meessary  here  to  set  forth  the  particular  uses, 
it  the  object  of  the  action  was  to  annihilate  the 
Jerritode ;  and  to  this  the  mere  allegation  that  the 
Heqiondent  bad    a  right  of   way  was  sufficient.. 
tiiAwer.  • 

Their  Lordships  would  consider  how  extremely 
difl^nt  in  point  of  pleading  the  laws  of  the  two 
ooixntries  were*    The  termini  ad  quam^  described  ex  parquhar  and 
vi    ierminorum,  the  uses  for  which  the  ways  were  Shaw. 
c»iiiied^  tor  when  a  carnage  road  was  claimed  to  a.  17^7. 
Iiar1)0ur,  and  a  foot  path  to  the  sea  shore,  it  was  to . 
be   presumed  that  they  were  to  be  applied  to  the 
ordinary  uses  in  such  cases.     The  inhabitants  of  a 
,  town  or  village  might  clearly  have  jEt  servitude   of 
this  nature  over  another  person's  ground,  and  they 
died  to  this  point  the  cases  of  ^^  the  inhabitants  of 
Donbar,  and  the  Duke  of  Roxburgh,  1713.— Jaf- 
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Jonei6,tg]^  fray'ftnd  inbftbit^nts^of  Kelso  against  tbb  Dol^tftdf 
^•^--^^^—-^  Rexbut^bv,  1 7 5&.— Inhabitants  of.  ©ysarf  agl&iMt 

PLEADING  o-        ¥    •  -  ' 

■iGifTop        Sinclair,  1779.  .  .     :  ,:v    -'  \  ,.  r^cii^ 

^^^^^  &>  -y.  JRmHbf  in-  rcpljT.  ^  The  mhibrtiAtt  in.^thl 

cases  mentioned,  t^laimed' under  a-geikcralp'CmtbiB| 
which  was  -a  different  thim^,  in  Bnghfrid  €iniai«fef( 
and  he  believed  in  Scotland,'  -5  :  '?* 

JjMliclal  btlor^'  :  Lord  Eldon  (Chancellor.^  If  there  were  no  otheP 
If  *^W  '^^  ^^  ^'^^  harbour  but  thisy  then  to  be  sure  Atf 
wayibMiUKer  reasoning  in  the  intcrlocutor:might  befell  founded;' 
w  a  Sw^  Butr  if  it  was  only  a  shorter  road,  it  must  be  sho^n 
uebii^e^^tbe  whether  it  was  limited,-  or  for  all  uses; 

particular  ti4C;i         _,,  .  .  -i         i       /»     *j 

jviwtbe  suted.    '  There  were  two  questions,  to  be  considered  ;  firfety 

whether  the  Court  of .  Session  Was   right  in  irtfc 
calling  upon  the  Kespondent  to  state  the  particulM^- 
uses  for  which  these  ways  were   claimed'.      Yiwff 
without  prejudice  to  the.  further  consideration?  of  the* 
subject,  he  thought  that  when  the  .  LoiQ  Orrii>iirjq[ 
called  upon  the  Respondent  to  state  what  he  ckdmedi^^ 
•         ai;id  what  he  offered  to-^jirove,  heffOiSiildJTiiotctrtiiNpr 
less  thanthsdr  he  shoukb  describe  the  nature  3c$fq(b«}. 
servitude,  because  the  evidence  mights  lAi^thaft^tbm 
right  of  way  was  for  general  puT^poses,.frtro^-qne|JurJl 
rpp^e, '  or 'for  a  variety  of*  par^Bwcs  stairf.of  a  'gcifebd^ 
■  use.  r  Ucccmld  not  accede  tcrthe  argifmeirte«f  th<> 
b^r  that  ja/^arbour^s  being:  the  tcrfnifiUs^^jfllifM^ 
•showed  the  vses  for*  which  that:  toad.'  ^If  nd^dgn^dt)'^ 
fora^  it  was  not  a  public  road/  ft  might  h««^rfljf*C<»* 
There  may  be  particular  purposes.   .  A'|)ec8C^  might  hkve 4te  f6^^ 
Lrigi^rr^  tadfivc  every  ki rid  'of  carriage  upon  this  vcMi^y  dMK 
em^  articiSf^  X^^  might  uot  have  a  right  to  carry  ^er^^cdtiftnorfifj^ 
purposes,  and  to  evcry  pUce,.' 'OT  lo  use  it  fdr  >vsfey  f)«fl^tf5^^ 


K-  tea-shore  was  puolici  juris  wherever  there  puriMMc  or 
a  way  to  it^  every  man  had  a  right  to  use  J^^iSlwrbe 
way ;  but  this  was  not  universally  true,  for  a  stated. 


Af   way  to  the  Sea  mieht    be  cmnted    to  Not  tme  that 

where  the** 

lerson  and  not  to  another.     But  then  it  was  was  a  way  to 

mI,  that  it  was  quite  enough  to  say  that  they  ^* |J2 ariiSt 

r  right  to  these  roads,  and  that  when  it  came  to  it,  at  it 

a  proof  for  what  purposes  they  had  been  used,  granted  to  one 

uld  be  time  enough  to  state  for  what  purposes  »j«lnotioan- 

should  be  used.     But  their  Lordships  would 

ve,  bow  that  bore  upon  the  second  material 

30D.     The  right  was  claimed  for  the  proprietors 

ounds  and  houses  to  the  east  of  Aberdour  Burn 

e  parish  of  Aberdour,  and  not  merely  for  this 

eular  Respondent,  and  the  foundation  of  tlie 

I  was  prescription.     Why  then  a  prescription 

be  proved  in  all  of  them  for  exactly  the  sama 

Mes ;  for  otherwise  the  evidence  for  A.  would 

le  evidence  for  B.,  as  A.  might  have  the  right 

De  purpose,  B.  for  another,  and  C.  for  a  third, 

10  on.    And  thoiigh  a  right  were  proved  in  all  Though  a 

mt,  yet  the  whole  of  the  evidence  might  be  ^ov^edTiTall 

Bly  beside  the  point,  since  there  mijght  still  be  **J^7,ei^S 

roof  that  this  Respondent  had  a  right  to  use  it  sroundi  and 

1    *  Tr>  .  Ill  notisetinand 


tMimnHf^  whiitp.vc^r.      Tf  n  imint'  rnnlrl  Ka  nm. 


..      At 
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Junei6,t4i3.  dent  in  the  present  state  of  the  pleadings^  was  coi 
^■": — v-*-^  fined  to  the  prescription. 

PLEADING 
RIGHT  OP 

JJJ.^|j  Lord  Eldon  (Chancellor.)    After  stating  the  fed 

Junesf/tsid.  of  thc  case  as  above,  he  observed,  that  the  actio 
Judgment.       ^f  declarator  at  the  instance  of  the  Appellant  migfc 

be  represented  as  having  two  objects ;  the  one,  tbi 
thc  Barony  of  Aberdour  should  be  declared  to  t 
free  from  any  servitude  in  respect  of  the  proprieto: 
of  Hillside  ;  the  other,  that  if  these  proprietors  ha 
any  right,  then  that  it  should  be  declared  what  thea 
rights  were.  The  Respondent  claimed  by  prescri| 
lion,  and  was  therefore  bound  to  make  out  h 
case  on  that  ground.  The  action  came  before  tb 
Lord  Ordinary,  who  ordered  the  defender  tp  giv 
in  a  condescendance  of  what  he  claimed  and  what  Ik 
offered  to  prove.  It  was  insisted  at  the  bar  the 
this  had  been  complied  with.  The  condescendaQC 
after  describing  minutely  the  course  of  the  roadf 
went  on  to  state,  &c.  {vide  ante.)  The  AppeUati 
insisted  that  this  was  not  sufficient,  as  it  did  nc 
describe  the  nature  and  origin  of  the  servitude ;  ani 
he  required  a  new  condescendance  stating  the  fbl 
lowing  particulars: — First,  Whether  the  servitudi 
was  constituted  by  grant  or  prescription,  and  win 
length  of  possession  the  Respondent  undertook  h 
prove  in  either  ca^  ?  *'  As  to  that,  the  pteltding 
confined  the  Respondent  to  the  prescription,  am 
he  must  be  taken  to  comprehend  in  that  the  lengtl 
of  time  necessary  to  constitute  a  prescriptive  right 
no  that  this  particular  was  sufficiently  set  ford] 
Then  followed  the  second  point ;  "  What  Were  tb 

purposes?'*  &c.  &c«  (Vide  ante.) 
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The  interlocutor  stated,  ^^  That  the  defendet  WC9  /a«e0i»i8i5k 
imm  called  upon  to  assign  any  particular  uses  for   "— *v**^ 
^access  to  the  seashore^  which  was  publici  juris.**  riobt  09 
A  pn^KMition  which  was  not  true  without  soiqe  ^^^* 
qualification ;  and   *^  that  the  general  use  of  the  \ 

fotd  in  question  by  the  feuars  of  Aberdour  mighi 
k  tery  material  to  ascertain^  &c.     Considering 
die  two  objects  which  the  action  had  in  view,  the 
interlocutor  could  not  be  right  in  the  two  particulars 
tbove  mentioned.    The  Defender  was  frst  called 
Qpon  to  state  whether  he  had  a  right  to  any  road ; 
tnd^  to  be  sure,  it  would  be  an  answer  to  that,  to  say 
that  he  had  a  right,  without  stating  its  nature  and 
jMirposes.     But  if  their  Lordships  would  look  at  the 
other  object ;  that,  if  the  Defender  had  a  right,  it 
should  be  declared  ibr  what  particular  purposes  tlie 
right  existed ;  then  they  must  perceive  that  it  wasi 
tieoessary  to  ascertain  the  nature  of  the  claim,  and 
&e  purposes  to  which  the  roads,  or  eitlicr  of  them. 
Were  to  be  applied.     It  might  be  of  importance 
wely  to  ascertain  whether  this  was  a  right  of  way 
fcr  all  purposes,  or  for  some  purposes,  more  or  less 
iMaited ;  and  it  was  fitting,  that  in  the  condescend- 
ioce,  these  particulars  should  be  distinctly  stated, 
fiof^iose  it  were  universally  true  that  every  one  had 
t  right  to  use  a  road  leading  to  the  sea-shore,  yet 
It  n^bt  happen  that  the  road  must  not  be  used  for 
€?ery  purpose. 

T%en  it  had  been  said,  that  the  purposes  would  The  allrg^tioA 
mppexr  in  the  proof:  but  the  pursuer  had  a  right  to  potcs  and  ujlet 
know  what  the  other  party  intended  to  prove,  that  ^^  **J^  '^^'y* 

.  .  .  •      •      I  1 J     w""*<»  ap|>ear 

lie  might  be  prepared  to  disprove  it  if  he  could,  when  the 
Pappose  the  claim  to  the  foot-path  should  be  for  ^^^  ^^* 

2  H  2 


lap  CAQBs  j^  THE^  Htinp^  U»9%  ^ 

AMfi^viM!.  t^.  pu||0f6  of. bathing,  the  ..proof  must  ^  i)ocfl|4i- 
^»^^^  ^  ng-to  th«  nature  of  the  claim  j  and  yotin^yiu^b^ 
tx^'or  '  <?atc-  it  might  be  useless  to  go  into  any  proof.  uA^^ 
^^^'  '  becaase  ^  right  of  way  for  the  purpose  of  batbiof 
gmwer ;  m  9%^t  be  ono  which  in  law  could  not  be  supported* 
Srb2**%i5iV  ^ft  England,  if  a  foot-way  were  claimed,  it  would 
to  know  to  not  be  sufficient  to  prove  that  the  claimant  had  been 
th«  evidence  |fe«W  ^  borseback.  If  a  highway  had  been  claimed^ 
waiiogo,that  that  would  raisc  an  entirely  different  question.     But 

he  might  be  i*vri  "j/        t        -i  j*" 

prepared  to      j{|f[^i)..the  JJefi^nder  said  that  the  right  even  to  drive 

If^  he"«Mu!    19^  >9^  }fy?f^^  ^long  one  of  the  roads  belonged  to 

4%.pai:ticular^description  of  persons,  he  negatived  tbf 
4U>tion  of  a  biahway,  and  confined  the  uses  in  these 
pleadings  to  those  who  came  within  that  particular 
4escription.^^Tben  itwas  proper  that  the  JDefapder 
-^dboMkl  state  what^p<^ies  of  proof  he  meant  to  bring 
£)rward,  and^y. what  actual  exercise  of  the  right  or 
iiow  otherwise,,  ijt.  was,  ^|Q  .b^  n^tablished;  and -.for 
what  purposes  it  was  intende^i^.^  it  mi^t^ibi^il 
^d  to  carry  ^ides^  no^  i^  tb/e^warl^  fv^er^  \^  to 
particular  tenismei].t9« ..  Uplest  the  pVti<»plaGMSS!!* 

fet  forth,  a,ywety,pf  ^Ji^aqd  impw^^^^ 

jmight  hp  ;inUq4ju»dv,  .If  4b^,f^^ 

slate  that  either  of  the  rofida-was>for  thi^jryjjrrigfeQf 

resorting  to  the  sea-side  for  the  benefit  of  batliing^ 

jdien  they  might  yien^anla  have  to  €oa^d§|^\^j||i|!her 

,^t  was  a  species  oC  right  whicjb  ^^)''^  hft  ?py  WtMyif. 

.^    Another  poi^^  of  great  importance  to  r  b^  /^tteoq^ 

to,  was,  Whether  a  right  in  these  feuars  o(^^berj4l>^r 

could  have  any  bearing  upon  a  right  claimed  by  the 

.Respondent  according  to  die  state  of  these  plead- 

^         ings  ?     He  did  not  say  but  that  in  some  cases  such 

evidence  might  be  material,  but  he  was  of  opinion 


5 


^  » 

thit  ia  the  present  case  it  was  not.  An^tfidnJIeUr^ftfti' 


rehted  merely  to  the  projmctort  of^ftie  lafifl8!^ftf      


« 


,.i   V    •     .-    ^    .       •  i.  r-s   •::  '■■   :,_.;    i  ^    :vfr    !.    J>i\  ^jLiHVJ 


•J         .    •     .    .. •  '.^ 


■    1-;;'    .:^(:if>>L 


V-iH' 


■  •  •.  • 


HilUde^  proof  of  usage  by  other  persons' "W^stifn  xxo¥rW- 

iMoenaryor  inadmissible.  'The  wer  miisf-be'Bjr  ^^^ 

hifflseif^  or  his  predecessors  in  the  Idiidis  ef 'HiirsKfi^ 

er  dieir  tenants:  that  Was  the  only  point  id  thdi^ 

pietdings.     He  should  thetrfoi^  pfop€>8e' to  ^  remit 

the  cause  again  to  the  Court  erf*  Ses8idtt>  wifli  Uttti 

Mings:—  •  "^  - 

'  lit  That  the  cond^scehdanee  given  in  by  file 

Oeieilder  ^Respondent)  did  not  state  thamrtutaof 

&  r^t-of  way  claiihed^  inasmuch  as  it  ^d  not  set 

ferAlo  vrhat  uses  or  purposes  these  roads^  or  either 

dftbeih,  were  to'beappfied:  ' 

*^'Sl.-9haf  in  iHe^i^cr  of -^e  pleadings  it  was  not 

(6iB]Nstent' wHh  respect  to*  these  rteds^  or  either  cf 

tt^'16^  into  iBfiieatefX  usag^  by  any  persoil 

tf  pSA&na  other  tfiaik  ffie  iirojmetors  and  teuanti  <k 

«teyi&  of  HillAte      ^        -^ 

''^  That  the  Hide  to  one  dP  these  roadfs  did  n<|lt 

^HMArily  decide  the  titl^  W  the  other.' ' 

'^H^  last  finding  lii^med  to  be  a  trufli  sufficienftljr 

IMMia't  but,  on,  UNSdibgthesfe  papers,  it  woulil^sij^ 

|#  iioC  to  be  unnetiesiuy;  '^'^^^ 

^>M' Joagment  of  1^  Gbttrt  beW  wa^'^cSSr^ 
hgf^ttiirSrvtd,  so  fiir  as  'it  was  inoondstenf  ^Iji 
mcf-'ftridmgt  {-affirmed  as  to  the  teiHtj  ottd  -  th« 
^k^winitted.  ■■  ''K-  -  ■''^'->-  •■'-^  ^^^ 
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•  ^ 


ENGLAND; 

APPEAL  FRdM  THE  COURT  OF  CHANCERY. 

i.  C.  TKvtrr^Appiellant. 

€•  E.  I'rent  and  others — Respondents. 

3RBrt'kfi>t,  by  hit  will,  girefe  l^n  atimiily  to  h«  wife  Mi  f 6|ft«- 

cies  to  chiMreo,  knowing  that  his  personal  estate  was  ia* 

sufficient. to  answer  these  purposes ;  says  nothipg  about  his> 

'^•TeaXfestjftfes,  Init  appoints  certain  persons  trustees  ofrnherit^ 

??  ^toffar  %9t  execution  of  his  wOi.    Qaestioo,  ndietlier  ibfe 

^  ^custees  tpok  any  iaterest  in  the  real  estates  fiir  the  pwpoaca 

of  ttiis  will  ? 


Mar.ig,i8i3.  tFoHN  TRENT  iiftd  ati  estate  H^  life  in  Cfirtain 
^"■^^^"■"""^  'lands  in  Bai^Mwloea.    feniainder  to  tmstees  ibr  m 

WILL.     EF-  ' 

f  BCT  OF  THE  icffm  of  two  falintired  yeara^  to  tecure  a  joititnre  it 

*'  TRUSTEES    'ib09i*  per  sibttuin  to  .nn  wifb,  in  <$a9e  me  stiiTived 

OF  xHHEaiT.    him.     In  1795,  he  became  equka'Uy^btitfed  to  oen- 

wn  lands  m  SokneirBetshire ;   in  Av^sft  17  969  he 


made  the  follo#ing  vn%  dtily  ex^ciited^  tind 
i)y  fouir  witness  :— 

^^  I,.  Join  Trent  J  do  Tterehf  ^im  tMt>  my  w^ 
200/.  per  annum  during  her  natuvMl  5f^  in  adtHh 
tkm  to  her  jointure,  my  just  debts  being  previously 
^md;  and  Ido\giot  utift)  rdy  'tmo  "ymmger  chSBbren 
4$000/.  each,  to  be  paid  when  they  severally  tome  4b 
ike  age  of  twttnty-tnt :  and  I  do  tippoint  John 
Hanningj  William  Hanningy  and  Canstamtint 
PhippSy  as  trustees  of  inheritance  for  the  execu* 
tion  hereof.'^ 

Soon  after  making  this  will^  he  dictated  a  codi- 
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cil  to  the  said  John  Ilanning,  (who  immediately  ^iar.jgj^ia. 
reduced  it  to  writing)  in  the  following  terms  : —         ^'"■S:^^?^ 

WILL      EF- 

*^  I  do  give  Robert  Strike  ffty  pounds  beyond  pectofxp« 
his  wages.     It  is  Mr.  Trent's  wish  that  if  either  ITtr^stem 
ef  his  estates  must  be  sold,  that  the   Dillingtofi  o'  "^^WF* 
estate  (being  the  estate  to  which  the  said  testator  wafi         '  - 
tfmtabljf  entitled  as  aforesaid)  be  first  sold— Co- 
dial  6000/.  to  the  child  of  which  Mrs.  Trent  [s 
nm  pregnant,  when  he  or  she  shall  arrive  a f  the 
§ge  of  twenty -one,  and  full  interest  for  the  sffn^e 
iuring  the  several  children  s  minority.'' 

Tbe  testator  l^ing  very  ill  at  the  time  of  making 
the  will,  t^ould  only  set  his  mark  to  it ;  but  he  re-  * 
otnrered  a  little  and  signed  tbe. codicil,  which  was 
not,  however,  attested.  The  testator  died  the  fol- 
loviog  day,  leaving  three  children  bom  in  hijs  iife-? 
tkne,  and  one  born  in  due  time  after  his  decease. 
The  will  was  duly  proved,  and  a  bill  was  filed  in 
(Sttocery  by  the  younger  children,  the  widow  and  , 
^rastees  against  the  heir  at  Law,  to  have  the  will 
trtiblished  and  carried  into  execution ;  and  praying 
that  an  account  might  be  taken  of  die  testator's 
jKoperty,  and  that,  if  necessary,  the  annuity  of  200/. 
lad  legacies  might  be  decljared  to  be  charged  on 
the  real  estates.  After  answ^er  put  in,  issue  jpined, 
ind  witnesses  .examined,  it  appeared  that  the  testa- 
\af%  personal  estate  was  not  nearly  sufficient  to  sa- 
tisfy the  annuity  and  legacies. 
The  c^use  came  on  before  the  Master  of  the  Rolls,  ^9^^  Julj* 

.    .  1802. 

who  ordei*ed  a  cs^e  to  be  made  for  the  opinion  of 

the  Judges  of  the  Common  Pleas,  on  the  foUpwit^ 

questions,  viz.  :-r'^  iViiethcr  John  Hanningy  IVilUam 

^anning^  and  Qwifaiitine  Phipps^  took  any  amf 
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OV  IVHEEZT- 
AVCB.** 


llthMareht 
1806.'* 


liSm^.46^lhi.''Whtt'^idttm^^^^  the  real  estates  of 

^^r^^"^',  saidJtfhn  Trekty  under  'and  bu  tirtue  iff  his  wUt 
rMr  tfr^Tfts  or  whether  they  had^  by  virtue  of  such  willf  • 
"wtTEBt    /^^  tarmake  atnf  coiwtyance>ar  appointment 

any  and  what  estate  or  intevest  of  or  in  such  re 
estates;  and  tf  they-  hadi  t^het her  such 
furwoed^to^the  said  John  Manning '^nd  fViltia 
Hannmg^  ••'  '•■ 

The  'JtMlget'  (Mansfietdy  Heatk^  Rookej  andf 
Chambre^')  unanimously  certified  ^' that  the^Hao- 
ningt  and  Phipps  took  no  interest  in  the  real  estates 
under  the  will^  and  that  tbejF  had  no  power,  by  vir^ 
tue  of  such  will,  to  make  any  conveyance  or  appoint- 
-inent  of  any  estate  or  interest  of  or  in  tuich  real 
estates."^ 

;  The  cause  came  on  for  further  directions  belme 
the  Lord  Chancellor  (EldonX  who  directed  a  simi* 
lar  case  for  the  opinion  of  the  Court  of  King^s 
Bench,  Three  of  the  Judges  ( EUenborough^  Grase^ 
and  Le  Blancj)  certified  as  follows  : — **  18th  Dec. 
1805.  PFe  have  heard  this  case  argued^  tee  have 
considered  itj  and  it  appears  to  us,  attending  to  the 
tvhole  of  the  wiUj  that  the  testator,  John  Trent y  in 
appointing  John  Hanhingj  William  Hanning,  and 
Const  ant  ine  Phipps  as  trustees  of  inheritance  for 
the  execution  of  his  wiUj  plainly  meant  to  make 
them  trustees  of  his  estates  of  inherit ame,  in  the 
same  manner  as  if  he  had. used  the  ztords^  *^  Trus^ 
Its 'of  my  inheritance^  or  *•  trustees  t a  inherit  my 
said  estates  for  the  execution.  <f  this  ^fny  zcitt^-  H^e 
are  therefore  of  opinion^  that  the  said  John  Hmm^ 
ntngj  fVilliam  Hdnning,  and  Constantine^JFhipps 
fpok  ^n  estate  in  fee  in  xp»ainder^  in  the  ssdd  resA 


<  ' 
.r 


Z'J/.^ 


ttUkt  nf  tkf  9ai4  John  Trenfi  Mfjffetit  4a  the  ttrm  )far^!^^l4• 
^im  hundred  ye§r^  created -by  the  4(^ttlement/'       Ssasi^B^ 

Justice  Jbaorenccyovk  tlif^  <»ij1«i7^,,agiT^  i»p^  ^,^M^i!' 
tbJhdges  of  theCoiBiiion  Plei«,  j^tlug^  amoQ^  ^^vfn^nr, 
fAm,  RMon^  ^  that:  tlte^r  w^4s  (rti^tces^  ^  ijish^  ^ 
kmtOKe;  iip^iwbitii  tbi^PltuitiA  .t:hi6fl3^.crdiidl» 
iDooDtending  that  the  testator  meant  to  l6hpf^  Jw 
ml  eatettt^  ^in^ti^  uitee9^ii>(p>UHpiM  ihati^n* 
iiiiiM^u  •fipDMtkM.to^e^^^  tibtt.tJ»oi^ 

wiH/Qtbeffwbe  tkaitibisi^niiir  Aall  jiot  ^idiaioberitefL 

Arlutlbar  iriirfotionry&vdbfr:  !CQD%Be4  tt^:^piiiiQit>^\ 
the  three  Judges  of  the  King's  Bench,  in  off|)Q«]tiQA 
trihatg<£J wtfoe  liavr^ws^  nmd .tb& «&Klg9s ^Iht    ^ 3f>  v 

Afr.  Rickardf  (f(xt  ^ '  Appellapt)^;  idsisted  oa  . 
themle  of  law^  >that  the-^intention  to  disinherit  ttii^ 
iieir  must  distinctly  appear  in  the  will  before  it  can 
have  tKat  efiect;  The  word  inheritance  did  not 
teeni  to  hav^'been  usetd  b^the  testator  in  fitechni* 
eal  sense,  but  was  applied  to  the  personal  estate* . 


♦.» 


Sir  S.  RamiUtf  for  the  Ilespondents.  >  No  one  had 
a  greater  respect  thaai  be  had  for  Justice  Lawrence, 
^  more  deeply  re^tted  bis  resignations  but  that 
fiAineitttaFjadge  hkdxtaltfin  an  erroheou^^view  c^  thif 
f;.  uTbe  great  hile  :in  tha«ooi^striictioi^^<>f  willsji 
'tcLfisd  out  ttid^td^ac^  uposi,  tKik  i^eiitioa  of  the 
Intetoiw  fibdatOAi^vs^tt^^s  ifVpouiUe,  to.  every 
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Mar.i9,i«is.  word  in  the  vrtU.     in  Scotland,  inde^,  thef  #aid 

Iieir  of  personal  estate  T  but  in  Engl^fiiJi  the 
word  inheritance  was  exclusively  applicable  to  real 
estate.     The  .^ipoiotflnettt  of  tnoMile^  of  inheritance 

•r  manrr-    was  equally  strong  as  a  devise  of  the  inheritance. 


wnx.    EF- 

WBCT  OF  THE 

WORDfl 

«♦  TItOfiTEES 


ANCE. 


Taylor  and 

^Vcbb.  Styles,      Lord  Rcdesdalc  stiH  cetaioed  the  opinion  whicfi 
Judgment       ^  ^^  before  formed,   that  the   decision  of  tibe 

Chancellor,  in  confbnnity  with  the  opinion  of  tbe 
three  Judges  of  tbe  King's  Bench »  was  correct*  H^ 
admitted  this  however  to  be  a  case  of  doubt,  fetod  it 
would  be  presuming  in  hiaa  liot  to  6q  fip^  wht^p  tiie 
fouf  Judges  of  tbe  Common  Pleas,  and  one  0£  the 
Judges  of  the  King's  Beach  had  decided  the  otbar 
way.  To  apply  the  word  inheritance  to  personal 
^leslate  would  be  altogether  an  impropar  vse  of  the 
term ;  and  why  should  that  be  done,  when  in  the 
present  case  it  might  perfectly  well  be  understood 
m  its  proper  sense  ? 

.  Lord  JEtdon  (ChMicellor),  concurred,  but  with 
.doubt  certainly,  after  tbe  Judges  had  so  n^uch  dif-» 
fered.  It  was  a  mataiial  fact,  thajt  the  testator  must 
have  known  at  the  time  of  making  his  will  that  hia 
personal  estate  was  insufficient  to  answer  its  ffxr-r 
poses. 

Judgment  of  the  Court  below  affirmed. 


on  AFPEAUS  AND  WRITS  OF  ERROR.  Iq; 

IRELAND, 

APPEAL  THOM  THE   COURf  OF  E^tCHEaUER. 

MAtnuiifiU'— Appellant . 

EiiZABKTR  Archbold  and  ofhers'^Respondents^ 

SuB-LSASB  with  covenant  of  perpetual  renewal  under  a  pe- 
Baity  of  JOl,  made  of  a  church  lease  held  by  an  admini- 
Mratrix  for  the  benefit  of  her  children  and  herself.  Whe- 
Iher  such  a  lease  can  be  supported,  except  \vy  considering  the 
flptioii  to  pay  the  penalty  as  of  the  essence  of  the  contract? 


^MDrS.  ARCHBOLD  was  in  178g  possessed  of  a  May  7. 1813. 
dmich  lease,  of  certain  lands  (about  sixty-two  acres),   ^""v^"*^ 

...  .  ^  "^  ^'    CASE  OF  A 

m  the  ▼icinity  of  Dublin.  In  that  year  she  de-  church 
mised  the  lands  to  one  Magrane,  at  the  yearly  rent  ^^*^ 
of  171/*  I5s.  1  id.  taking  at  the  same  time  a  fine  of 
70/.  Mrs.  Archbold  also  covenanted  that  as  long 
Bs  she  held  the  head  lease  in  question,  and  as  often 
BS  she  obtained  a  renewal  from  the  Archbishop, 
she,  her  executors,  administrators,  and  assigns, 
^ould  renew  the  sub-lease  to  M agrane,  his  execu- 
JorSy  administrators,  aiKi  assigns,  under  a  penalty 
<if  70/.  Her  liusband  had  died  the  year  before,  and 
-she  was  administratrix  of  their  children. 

Mrs.  Archbold  soon  .after  obtained  a  renewal  of 
the  head  lease,  and  in  1 793  renewed  the  sub-lease  to 
Magrane,  in  terms  of  the  covenant.  In  I806,  Ma- 
grane  assigned  -bis  ioterest  to  his  son,  the  ApcUant. 
Mrs.  Archbold  obtaised  a  further  renewal  from  the 
Archbishop,  b»t  refused  to  renew  the  ^ub-lease 
upon  the  ground  that  she  had  an  option  to  refuse;. 
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May  7. 1919.  upon  paying  the  70L  penalty.    The  Appellant  ih 
""""^"v— 7-^  filed  his  bill  in  the  Exchequer' against  her,  to 
CHURCH         pel  a  renewal ;  in  lier  answer  she  insisted  00 
LEASE.  aforesaid  option.     After  the  usual  proceedings,  tlie 

1808.  -^" '       cause  came  to  a  hearing  in  *the  Exchequer,  when 
2^ih.Tunc,      f\^Q  bill  ^as  dismissed  without  costs;  whereupon 

Magrane  appealed* 

Sir  Arthur  Pigott  and  Mr.  Richards  (for  the  Ap- 
pellant)  insisted  upon  the  known  rule  of  equity,  tbat 
the  penalty  was  to  be  considered  only  as  a  further  f^^ 
curity,  and  the  performance  as  of  the  essence  of  t  li^ 
contract.     Equity  would  order  a  perpetual  rene     ^* 
howevei"  hard  it  might  be  on  the  party,  whei%  t 
contract  for  that  purpose  was  clear  and'^ 
Mrs.  Archbold  might  relieve  herself  frDm  * 
ship  by  not  renewing  with  the  Archbishop/^  '*'  7    - 

Sir  S.  Romiify  and  Mr.  Hart  (£irJtfa4ultospdit4^ 
ents).  In  this  particula!lr  case  tile  option  fil&'teiliM^ 
or  pay  the  penalty  was  of  the  essence  >ofb(tb(P<$dgi^ 
.  tract,  and  was  the  only ;  circuni^baiR^^^AaSb'tttdald 
make  it  reasonable;  without  tiiit  equity  iMMlli^Mt 
order  performance,  even  if  Mrs.  ArchboU'iMid  tlMn# 
solute  interest ;  for  it  would  amount  tor  a  ttle  jb^fivi 
without  consideration,  in  as  much  aa  thv^'^lDeirdl 
rents  of  church  lands  were  raised  dtt  nKie^l}?4M^ 
cording  to  the  value  of  the  propertyskt  thc^-iillM« 
Tlie  fines  might  thus*  be  raised  ao  as  to  leaii^e  hei^  A6 
beneficial  interestin  thelease^butthe  Whole  raustgotp 
him  who  had  the  ^ub-lease  at  a  rent  certain;  *ltiMa 
.clear  that  Mrs.  Archbold  did  not  underatand^the^Aip. 
^re  and  consequences  of  this  contract  att)ie?tiiisitf^)ie 
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ateredittta  it!;  andequ^tjr  would  not  order  perform^  May  7»  i8id. 
pf  a  contract  ^airaprovident  under  such  circum- 


tsnces^  though  she  had  been  possessed  of  the  abso-  church 


LBASE. 


arts  intertet.    But  she  was  only  a  trustee  or  admini- 

itoitrix  of  her  children, .  and  could  not  be  allowed  wiiian,  16 

to  iKHiclode  them  by  a  contract  so  unreasonable.  Mor^^ifand 

An  administratrix  payin?  her  own  debt  to  a  third  Buller,  w 

person  out  of  the  effects  of  the  intestate,  the  money  Mead  and 

Bught  be  followed  by  a  legatee^  even  in  the  hands  ^^^^l^^* 

i  the  innncent  third  person.  835. 

Zori  Eldon  (Chancellor).     This  was  clearly  a  Judgment. 
Att  where   the  rule^  that  the  penalty  was  not  to  cateVhere^the 
be  oonsidered  as  of  the  essence  of  the  contract,  did  n*J«./*5ai  *he 

.  '  penalty  was  to 

lot  tpply.     The  option  was  meant  as  an  altema-  be  considered 
tjie ;  it  was  of  the  essence  of  the  contract,  and  the  ^^Ih/r  accnri- 
only  way  to  make  it  reasonable ;  otherwise  the  con-  ^»  ^^^  *P' 
tnct  would  have  been  bad,  though  she  had  been 
Iho  absolute  owner';  but  she  was  administratrix  of 
Ift- children^  and  could  not  bind  their  interests  by  * 
t  JieasQ  60  Veny  improvident. 

\L9rd.Medesdaied    These  leases  with  covenant  of  Howthe^e 
PlMmlf  rfnowal  arose  in  Ireland,  instead  of  fee-  vTn^t^ot  pt^ 
teNL  ifidrhMi  [Mirchased  improveable  estates  ;  but  |^["''^'^^-^'^ 
Irti^  jtip:  mM^  to  carry  on  their  improvements,  Ireland. 
ibytjgQBtrod it'  in » this  manner:    they  paid,  for 
Wi|tpk^ii 6,000^  for  an  estate,  and  conveyed  it  to 
jimttW'lin^fef^tiap        fix^  10,000/.,  taking  a  lease 
fflbrtwhpte,)Witbco^Fenant  for  perpetual  renewal, 
•tlLfftafc^^uaUotfaeinterestof  the  10,000/w  There 
)iDanyi.Sttch  1  leases,  and  they  ^had  a  claim  in 
tiDui  Jiistioe;to<  beisupported; 
}&ltithMl;sit>rkase  waa  of  a  different  description. 


I 


110 


CAS£S  IN  THE  HOUSE  OF  10&D8 


CA8B  OF  A 

CHURCH 

I«BASB. 

Thif  IcAte 
would  hare 
becQ  bad 
tboodAiMn 


A/oriion  it 
was  bad  bc- 

caute  the 
could  not  bind 
her  children. 


penalty  ? 


May  7,  1813.  It  would  have  been  bad  under  the  circomstanei 

though  Mrs.  Archbold  had  had  the  absolute  inten 
in  the  original  lease ;  but  she  had  not  that  absolv 
interest ;  part  of  it  was  in  her  children,  for  whc 
she  was  administratrix.  In  both  vievrs  it  was  ba 
unless  combined  with  the  option  of  paying  the  p 
haifthc^bi!o^  nalty.  How  far  she  could  bind  her  children  evi 
lute  intereat.     as  to  the  payment  of  the  penalty  he  would  not  say 

that  time. 

The  decree  of  the  Court  below  affirmed,  withoi 
prejudice  to  any  remedy  tlie  Appellant  might  ha^ 
could  bfnd  her  •*  ^^^>  ^^' »  posscssion  being  immediately  del 
children  even  yered,  and  no  writ  of  eiTor  to  be  brought  in  the  a 
mentofthe     tion  of  ejectment  brought  in  one  of  the  Courts  b 

low ;  and  leave  given  to  apply  to  the  Lords  in  r 
gard  to  mesne  profits,  pursuant  to  an  undertakii 
by  the  agents. 


The  action  of  ejectment  above-mentioned  w 

brought  at  tlie  expiration  of  tlie  sub-lease,  and  jud 

ment  given  in  favour  of  the  Respondent.     The  A 

pellant  had  obtained  an  order  from  the  Lords  to  at 

proceedings  upon  this  judgment,  upon  an  underta 

ing  to  the  above  effect  by  his  agent. 

Mr.  Shadwell  now  applied  on  the  part  of  the  II 
spondents  fur  an  order  for  payment  of  the  pro£ 

during  eight  months,  being  the  time  the  Respondec 

had  been  kept  out  of  possession  by  the  stay  of  tl 

proceedings.     If  there  should  be  a  difficulty  abo 

a  criterion  of  vah^e,  their  Lordships  would  give  the 

leave  to  produce  affidavits  to  tliat  point,  or  remit  d 

caute  to  the  Court  below,  with  directions  toaacerta: 

Uie  ^-alue  and  ondcr  payment 


June  2,  1813. 


on  APPEALS  AND  WRITS  OF  ERROR.  1 1 1 

Afi  objection  to  the  jarisdiction  was  made  on  the  Maj7«  i8ia; 
fut  of  the  Appellant,  as  the  appeal  had  been  al-   ^"-^"v"*-^ 
leidy  disposed   of;    but  the   Chancellor  had   no  church 
AMbt  but  the  House  had  jurisdiction  founded  on  ^"^"^ 
the  oodertaking  of  the  agents. 

It  was  accordingly  ordered  that  the  Court  belovv 
Aoold  cause  an  account  to  be  taken,  and  payment 
to  be  made  of  what  was  due  up  to  the  time  of  dc- 
livmag  possession. 


SCOTLAND. 

tMLOK   FROM  TI!£  COURT  OF  EXCRBaUKR. 

Walker — Plaintiff  in  Error. 

Advocate  General — Defendant  in  Error. 

"(agent  of  the  owner  of  an  estate^  to  be  sold  at  auction,  Jofy  b,  isis. 
itteods  at  the  place  and  time  of  sale;    mentions  the    ^  t—  ^     .  -* 
•>pKt  price,  bat  no  bidders*      He  gi?es  notice  that  he  caseupost 
^  be   ready  to  treat  for    a  sale  by    private  bargain,  the  adctzov 
Soon  after  he  is  called  into  a  private  room  by  some  of  those  acts,  17  ak» 
^attended  at  the  public  meeting,  and  they  give  him  *^  o»o.  in. 
<Ars  in  writir^.    He  engages,  before  inspecting  the  ofiers^ 
^the  highest  offer  shall  be  accepted;  and  it  is  accepted 
accordingly.    Question^  Whether  tnis  be  a  sale  at  auction     • 
^<fer  the  acts  of  the   17th  Geoige  3,  c.  50,  and  19th 
Qwge  3,  €•  56  ? 

i.HE  estates  of  Foodie,  Davisie,  and  others,  in  July  isoi 
**»hire,  belonging  to  the  trustees  of  the  Marchi- 
^^88  of  Titchfield,  were  advertised  to  be  sold  by 
^^'ic  auction^  at  Edinburgh,  and  a  number  of  per- 
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July  »,  1 8 IS. .  sons  attended  in  consequence.    The  Plaintiff  in  ertor, 

^*—*v^*-^  a  writer  to  the  signet,  was  employed  by  the  trustees 

THE  AucTioK  &s  thcir  dgcut  to  sell  the  estate.     A  licensed  auc-^ 

ACTS,  17  AMD  tioneer  attended  at  the  place  and  time  of  sale,  but 

19  GEO.  III.  *  ,  •        1       i_       • 

Mr.  Walker  took  the  most  active  part  m  the  busH 

ness.     No  notice  was  pretended  to  have  been  given 

to  the  auctioneer  of  any  intention  to  buy  up  the 

estates  for  iiu^  vendors  in  case  the  biddings  did  npt 

The  ap«et       reach  the  value.     Mr.  Walker  stated  the  upset  price 

Em  no^biikSs'  ^*  ^^  ^^^^  50,000/. ;  but  notwithstanding  every  ex- 

and  the  meet*  ertion  for  that  purpose,  he  could  procure  no  biddings 

log  rea    up.  ^^^^  ^^^^^  ^^^^     jj^  ^^^  Stated,  that  he  should  be 

ready  to  treat  for  the  8al6  by  private  bargain^  and 

the  meeting  broke  up.     Mr.  Walker  left  the  bouse, 

but  soon  after,  while  be  stood  near  it,  in  the  street 

or  in  the  court  of  the  Exchange,  some  gentlenaen, 

virho  had  attended  in  the  public  room,  came  to  him^ 

and  said  they  would  make  an  offer,  provided  it  was 

Offen  toon      not  communicated  to  others.     Mr.  Walker  stated^ 

aprivttero^  ^^^^  1^  would  be  unnecessary  to  make  any  ofier; 

by  •ome  of      either  verbally  or  in  writing,  unless  it  viras  some- 

those  who  had  ^  ^ 

attended  the  thing  better  than  50,000/.,  and  that  the  best,  or 
ing.  **Thr''  highest  offer  above  that  sum,  would  be  preferrfd 
*£"th"f*^  wiVA^K^  partiality.  In  two  or  three  hours  after, 
estfhaiibeac-  letters  or  liucs  with  offers  were  delivered  to  him; 
b  ft2  *'   ^P^°  which,  he  went  back  with  them  to  the  C6Bkm 

House,  opened  the  letters,  and  found  in  one  of 
them  an  offer  of  50,650/. ;  which,  being  the  highest 
he  said  would  be  accepted,  provided  the  terms  of 
payment  could  be  adjusted ;  and  these  having  beem 
adjusted,  the  bargain  was  concluded  the  foUovriag 
day. 
fiic4  iu  the  Aq  information,  in  the  name  the  Advocate  <Se» 
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neral,  was  filed  against  Mr.  Walker  for  payment  of  July  s,  laia. 

the  auction  duty,  upon  thtf  sum  at  which  the  estates   ""*— v^^^ 

sold,  amounting  to  1^266/.  5^.  TUBAucnoir 

The  question  came  on   to  be  tried   before  the  '^f^*•  '^  a»d 

^  .  19  GBO.    III. 

BaroDS  of  the  Exchequer ;  and  the  jury  returned  a  Exchequer  for 
special  verdict,  findine  the  facts  as  above  stated. —  payment  of 

m^  -n  r         1         •  1  1  thcduly. 

Tiie  Barons,  after  hearmg  the  case  argued^  gave  The  Barons 
judgment  for  t^e  Defendant  in  error;  upon  which  oughrtou'* 
Mr.  Walker  brought  his jwrit. of  erron  P«»<*- 

Mr.  4d^W^^nd  Mr.  ^DauHcejf .  (for  1^^  Plaintiff 
in  error)  contended^,  tb^t  this  wa^  no-  $^Je^  by  way^ 
.(rf* auction.  Tl^e  upset  pri(^,was  not  a  bid4^ng,  but- 
ih^tj^rminus  a  ^ko  the  biddingHcpm.menced. .  . This -Cniso  and 
hiid  been  decided  by  the  Court  of  Kix^fi  Bench  u  337*^*  ^*^ 
am},  the  subsequent  transaction  was  ^  pri^te  hargain^-^. 
totally  distinct  from  the  public  auctioi},...., 


■■    •    y 


yUkt  Solid  tar  General  ^apd .  Mr.  JffJKendzie  (hi- 
the  Defendant)  in  error)  ;^ajfjL];^j|[^dj^jtl:^s^t  the  wholp ; 
was  one  transaction,!,  th^^itji§,\'iep4j;y- j^^  ad-, 

vantage  gf  thp  Wffp5titionfj,j»p4^hj|f^^^ 
o^,WK)V\  was  4^  jpq^e  -gi^f a^^*^  a^J^n^ ,:^,  ;whereby 

tl^  lyghe^t  )pi^dder  was,  ^^^^f^^d  ^^^tj'^^^^f^^^) '  i^^^ 
clq^rjjl wj^h^Q  tljer^^eapi^^g^nd^I^jlife qttlje  statutes. 
T^KSSaPUfflst^nce  ,0^  t|ifl^^wpSj^sj^94|al,as.  it;S^wed  ^ 
%  a}(yi^3^io|i,b^t?w^n,tlift,C|pen  fff>d4%  more,  pri-  . 
^ifoi^w/?ti<)p.    i Unless  this. js^^nd  .transaction  . 
il^iiji[}^)t^)held  to  bc.a,pntinuatipaqf  .th&.ibrtxier,  ^ 
ttg^pfgr^eut,  pf  the  duty  mighty  in  /almost  ^very  ^p- 
staof^  be  evaded :  and  they  relied  upon  the  case  of 
tKc  King  and  Turner,  decided  at  the  Exchequer^ 
Sit^gSjp  Hilary  Term,  1798 ;  the  cases  of  the  King 
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Jdjf  8.  1813.  and  Sterling,  and  the  King  and  Christie,  vn 
^'■— "v^*"*^  mentioned. 

CASt  XfBOIK 
t^lt  AVtnov 

i«8, 17  AFD       7%^  Chancellor  stated,  that  when  he  was 

ney  General,  they  had  a  case  in  the  Exeheqi 
female  auctioneer.  She  continued  silent  dur 
whole  time  of  the  sale ;  but,  whenever  any  c 
ahe  gave  him  a  glass  of  brandy. — ^The  sale  bi 
and^  in  a  private  room,  he  that  got  the  last 
brandy  was  declared  to  be  the  purchaser.  T 
decided  to  be  an  auction. 

His  Lordship  suggested,  that  the  info 
ought  to  have  been  against  the  licensed  aad 
Imt  that  point  had  not  been  noticed  bel< 
there  appeared  to  have  been  an  understand 
no  advantage  was  to  be  taken  of  the  circuma 

julTit,i8r9.       Lord  Eldon.  (Chancellor.)  After  stating 
judgmeut.      ^^^  proceedings,  and  noticing  the  Auctiot 

the  1 7th  of  the  King,  c.  50,  he  adverted  mo 
eularly  to  that  of  the  19th  Geo.  3,  c.  56,  1 
the  material  words  upon  which  the  question 
from  the  3d  section,  '^  who  doth  or  shall  exe 
•*  calling,  &c*  of  an  auctioneer,  by  outcry,  k 
•*  down  rf  hammer,  candle,  lot,  parcel,  or 
•^  other  mode  of  sak  at  auction,  or  whe^ 
^  highest  biddtr  is  deemed  to  be  the  pur 
The  act  therefore  described,  not  merely  tb 
species  or  modes  of  sale  of  which  the  wore 
might  be  considered  as  the  genus,  but  a< 
words  *^  any  other  mode  of  sale,  or  whei 
^  highest  bidder  is  deemed  to  be  the  purcht 
They  had  heard  much  argument  about  tk 
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% 

of  making  those  pay  the  duty  who  had  the  advan-  Juljid.  laia. 

tage  of  the  competition  produced  in  this  way ;  but    ^— *v— r^ 

that  was  a  consideration  not  for  their  Lordships  to  thb  auctio^c 

enter  into.     They  had  to  consider,  temperately  and  ^^lll'^^ 

soberly  what  was  the  meaning  of  the  Act  of  Parlia- 

neot,  and  to  decide  accordingly.     Three  or  four 

dies  had  been  mentioned,  on  which  he  should  trou* 

UBtfaeir  Lordships  with  a  few  short  observations.  By 

the  12th  section  of  the  Act  of  the  igth  of  the  King^ 

it  was  enacted,  ^'  That,  in  case  the  real  owner  of 

''any  estate,  &c.  put  up  to  auction  shall  become  the 

^purchaser  by  means  of  his  own  bidding,  or  the  bid-* 

*<Bngof  any  other  person  on  his  behalf,  at  such  sale, 

^tbe  officers  of  excise  are  authorised  to  make  an  al- 

'^kmance  to  such  divisor  of  the  duties  imposed  by  the 

"Acts  in  question,  provided  the  requisite  notice  be 

"girei^  to  the  auctioneer  before  the  bidding.**    Then 

the  question  arose.  What  constituted  a  sale  at  auc-* 

tioa,  and  how  far  this  was  such  a  sale  ?    In  the  case 

rf ^ Cruso  and  Crisp^^  the  Court  of  King's  Bench 

hid  decided,  that  the  mere  stating  of  the  upset  price 

M  not  a  sale  under  the  act.   Three  other  cases  had 

heea  mentioned,  but  all  he  need  say  of  these  was, 

Aatnone  of  .them  were  exactly  similar  to  the  pre- 

teat  case. 

He  should  give  no  opinion  how  far  it  was  neces- 
luy,  in  order  to  make  a  vendor  a  buyer,  that  there 
ihould  be  another  bidding ;  but  it  would  take  more  The  Chanoel* 
itgument  than  he  had  as  yet  heard  or  read  to  .con-  whether,  not* 
rinoe  him  clearly  of  the  contrary ;  for,  where  an  T|^^*f  u**?^ 
estate  was  put  up,  whether  there  was  another  bid-  of "  Cruso 
aer  or  not,  he  had  very  great  doubt  whether  that  ^y^  gwnteoa 

11 
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was  not  a  sale  at  auction,  for  the  purpos 
act.  But  on  that  point  he  gave  no  opinioi 
Here  the  Appellant  put  up  the  estate,  a 
that  he  would  not  sell  it  for  less  than  50, 
the  matter  had  stopped  there,  then  it  w( 
been  necessary  to  detennine  upon  the  po: 
he  had  already  mentioned ;  viz.  Whether 
ting  up  to  sale,  and  naming  an  upset  price 
a  sale  at  auction  for  the  purposes  of  this  A 
it  did  not  stop  there;  nobody  having 
Walker  stated,  in  the  presence  of  those  ai 
that  he  was  ready  to  tre^t  for  the  sale  of  t 
by  private  contract.  He  then  went  into 
room,  with  several  of  those  persons  who  had 
in  the  public  room,  and  they  having  ma 
he  engaged  that  the  highest  should  be 
He  put  himself  under  an  obligation  to  t 
them  all,  and  to  give  the  estate  to  the  hig 
der.  Here  the  question  was  ;  not,  Whcthei 
what  was  usually  called  a  sale  by  auction  ?  b 
ther,  for  the  purposes  of  this  Act,  every  th 
not  be  considered  as  such  a  sale,  where  the 
was  with  Various  persons,  with  an  engag 
let  the  highest  bidder  be  the  purchaser  ?  ] 
have  taken  any  individual  he  pleased  and  c 
a  bargain  with  him;  that  would  have  bcei 
action  of  a  different  kind  ;  but  here  he  tret 
a  number,  and  came  under  an  engagement 
the  highest  offer.  He  was  of  opinion,  t 
that  this  was  a  sale  by  auction  for  the  pu 
the  act,  and  that  the  judgment  of  the  Coi 
was  right. 
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Lord  Redesdale  coiiCUTved  in  this  opinion.    The  July  is,  is  is. 
point  appeared  to  him  perfectly  clear.     The  second   ^"^^^^^^^ 

CASE  OPOK 

AcHm  passed  for  the  purpose  of  further  regulation,  tub  aucti^it 

and  to  prevent  evasions;  and  after  pointing  out  who  ^90*^'/,^,^^ 

were  the  persons  who  must  take,  out  licences^  it  pro-  # 

ceeded  to  describe  what  should  be  considered  as  a  sale 

at  auction.     It  was  to  be  a  sale  *^  by  outcry,  knock- 

"  iog  down  of  hammer^  candle,  by  lot,  or  parcel, 

''or any  other  mode  of  sale  at  auction,  or  whereby 

'^  the  last,  or  highest  bidder ^  is  deemed  to  be  the 

^  purchaser."^ 

The  words,  '^  or  whereby  the  best  or  highest  bid- 
^der  is  deemed  to  be  the  purchaser,*^  he  considered 
ai  explanatory  of  what  was  meant  by  the  word 
**  9UCtion^  and  he  conceived  that  all  such  sales  were, 
fcr  the  purposes  of  this  act,  to  be  deemed  sales  at 
MKtion.  Under  this  construction  of  the  act,  there 
wai,  in  the  present  instance,  clearly  a  sale  at  auction. 

* 

Judgment  of  the  Court  below  affirmed. 


SCOTLAND. 

APPEAL  FROM   INTERLOCUTORS    OF   THE   COMMISSARY 
COURT  AND  COURT  OF  SESSION. 

Augusta  M.  Tovily— Appellant.  May24,  isi. 

Major  M.  E.  Lindsay — Respondent.  whether  a 


SCOTCH 
COURT  HAS 
JURISDICTI- 
ON TO  DI8- 


Muriage  at  Gibraltar  of  a  Scotchman  (in  the  army)  to  an 
English  woman.    While  retired  on  half-pay  he  resides  with 
his  family  at  Durham,  for  the  education  of  his  children,  solve  a'k 
and  i^  again  employed  in  the  military  service,  but  still  keep  English 
bis  £uDily  at  Durham,  where  it  remains  for  about  ten  years,  markiaqb. 


n» 
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JEiDglUh  deed  of  separation  between  the  husband  and  Irifie 
by  which  he  permits  her  to  choose  her  own  residencei' 
she  resides  in  England.    Two  actions  of  divorce  against 
in  the  Scotch  Courts,  on  the  ground  of  adultery ;  one  lar"^ 
ing  the  acts  of  adultery  in  England,  the  other  laying  th^r^ 
in  Scotland.     Question,  Whether  the  Scotch  Court,  undef^ 
these  circumstances,  has  jurisdiction  to  dissolve  the  mar- 
riage? 


%Uy  ^,1613. 


WHETHER  A 
SCOTCH 
COURT  HAS 
JDRISDIC- 
TION  TO  DI»« 
SOLVE  AV 
JSVGLISH 
IIARRVAOB? 


|kf  arriage  at 
<jibndii»r. 


X  HE  parties  in  this  case  differed  in  a  variety  of 
particulars  in  their  statements  of  facts,  but  appeared 
to  be  agreed  in  those  which  were  most  material. 

The  Respondent,  eldest  son  and  heir  of  Mr, 
jSethune,  of  Kilconqhuar  in  Fife,  was  born  in  Scot- 
land, where  he  chiefly  remained  till  he  went  to 
Gibraltar  in  1781,  with  the  73d  regiment.  The 
Appellant  was  a  native  of  England,  and  spent  her 
youth  there  according  to  her  own  statement,  though 
according  to  that  of  the  Respondent,  she  left  Engw 
land  at  five  yoars  of  age  for  Scotland,  where  she  re« 
mained  till  she  was  sixteen  years  of  age,  and  thea 
went  to  Gibraltar,  where  her  father.  Col.  Tovey,  was 
stationed.  There  the  parties  met  and  were  married 
in  1783,  by  the  Chaplain  of  the  73d  regiment,  ac- 
cording to  the  rites  of  the  Church  of  England,  as 
the  Appellant  stated.  In  1783,  or  4,  the  regiment 
was  ordered  home  and  disbanded ;  and  the  parties 
resided  at  Perth  till  1786,  when  the  Respondent  waa 
put  on  full-pay  in  the  26th  regiment,  which  he 
joined  in  Ireland,  but  soon  returned  to  Scotland* 
He  afterwards,  in  178g,  went  to  Canada  with  the 
regiment,  leaving  his  family  at  Perth,  but  returned 
in  1790,  when  he  retired  on  half-pay,  and  resided 
in  Fife  till  the  end  of  the  year  1 792,   Up  to  this  time 
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itfeemed  to  be  admitted,  that  the  Respondent's  MayS4,i8i9. 
Amid]  was  in  Scotland.  ^ — v— ^ 

la  179^9  the  Respondent  removed  with  his  family  scotch 
to  Durham  for  the  purpose,  as  was  stated,  of  the  ^^^^^j^^t^ 
education  of  his  children.     In  about  a  year  after,  he  tion  to  oia* 
was  again  employed  in  the  army  ;  sold  out  in  17^^>  BNOListt 
bat  soon  after  procured  an  appointment  in  the  Com-  marria««i 

•  *  Willie  Ktir^ 

missariat  department,  in  which  he  still  remains  as  onhaifpsy^ 
Deputy  Commissary  General.     During  this  period  ^^^  •^ 
he  was  occasionally  absent  on  duty  in  various  places, 
bat  his  family  remained  at  Durhaip,  where  he  him- 
fdf  joined  it  as  often  as  he  had  an  opportunity. 

In  1802,  a  misundei*standing  having  arisen  be- 
tween him  and  his  wife,  they  agreed  to  separate; 
soda  deed  of  separation  according  to  the  law  of  Deed  of  ae* 
England  was  executed,  by  which  he  agreed  to  pay  ^mbo'^isos. 
to  her  trustees  an  annuity  of  125/.  for  her  life, 
whether  sole  or  married.     By  this  deed  also  it  was 
specially  agreed,  "  That  the  said  Martin  Eccles 
Lindsay  shall  and  mil  permit  and  suffer  the  said 
Augusta  Margaret  Tovey  lAndsay^  to  live,  inhabit^ 
and  reside  separate  and  apart  from  the  said  Martin 
Eccles  Lindsay,  in  such  place  and  places  as  she 
shall  think  proper :  and  shall  not,  nor  will  at  any 
time  during  their  joint  lives,  sue,  prosecute,  or  mo^ 
kst  the  said  Augusta  Margaret  Tovcy  Lindsay^ 
or  any  person  or  persons  in  whose  house  or  family 
she  shall  reside^  or  be  entertained,  for,  or  on  ac-^ 
count  of  such  residence  or  entertainment,  or  of  her 
living  separate  and   apart  from    him    the   said 
Martin  Eccles  Lindsay.'' — From  this  time  the  Ap- 
pellant appears  to  have  resided  chiefly  in  England^ 
though  she  was  occasionally  in  Scotland*    The  Re* 
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Maj  §4,1819.  spondent  some  time  after  raised  an  action  agai 
^""^v*^-^  her  before  the  Commissaries  of  Edinburgh,  for 
SCOTCH  divorce,  on  the  ground  of  adultery ;  and  libelled  i 

fi^o?.!**^     his  summons,  that  the  defender  «  had  both  befor^ 

JURISDIC-  '  ^  ^  ^^ 

Tioy  TO  Dis-  and  since  the  separation  given  herself  up,  at  man^^ 
^^QLv^vL  different  times  and  places,  to  adulterous  practices, 
WARRiAOB  ?  aQ(j  particularly  at  Bishop  Auckland,  near  Durham." 
vorce.  '  The  defender  denied  the  jurisdiction,  but  it  was  susr 
Jurifkiiciion of  tained  by  the  Commissaries,  and  afterwards  by  the 
sustaiQ.  Court  of  Session,  on  the  ground,  1st,  That  the  Re- 


taries 


0)urt8  bcl       spondent  had  a  domidl  in  Scotland ;  and  23,  That 

his  domicil  must  fix  that  of  his  wife.  From  the  in- 
terlocutors of  the  Commissaries,  dated  respectively 
April  5  th,   and  May  2,  1805;  and  from  those  of 

'  the  Court  of  Session,  dated  May  22,   1806,  and 

27th  January  )  S07,  the  defender  appealed.  Pending 
this  last  mentioned  process,  the  Respondent  in- 
stituted another  suit  of  the  same  nature,  biit  libell- 
ing on  acts  of  adultery  committed  in  Scotland,  *'  par- 
ticularly in  the  House  of  Logic,  in  the  county  of 
Perth,  and  at  various  places  in  the  counties  of  Perth 
^'  and  Inverness,  and  other  parts  of  Scotland,  in  the 
**  months  of  June,  July,  August,  September,,  ami 
^.^  October,  in  the  year  1807-"  The  Commissaries 
and  Courts  of  Session  decided  in  this  action  also  in 

fcb.a,  1811.  favour  of  the  Respondent.     The  interlocutor  of  the 

Court  of  Session,  to  which  they  afterwards  adhered, 
is  in  these  terms :  "  The  Lords  having  resumed  con- 
sideration of  this  petition,  and  advised  the  same 
with  the  answers  thereto,  in  respect  that  the  pur- 
suer is  now  confessedly  domiciled  in  Scotland,  and 
that  the  deed  of  separation  is  revoked,  they  adhere 
to  the  interlocutors  reclaimed  against,  and  refusj^ 
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the  desire  of  the  petition."     From  this  judgment  the  Maj  t4,]8i3. 
defender  likewise  appealed^   and  both  causes  were   ^'— ^v— ^ 
beard  the  same  day,  but  argued  separately ;  it  being  scotch 
imagioed  that  the  acts  of  adultery  being  in  the  one  ^^,*p,^ 
case  laid  in  England,  and  in  the  other,  in  Scotland,  Txoy  to  do* 
might  possibly  be  held  to  form  a  mctterial  dis-  KyoLidH 
tinction,  uamlkiaqm^ 

» 
Sir  S.  Ramilfy  and  Mr.  Holroyd  (for  the  Ap^  First  caoie. 
pcllanL)     In  order  to  decide  whether  the  Scotch  tt?*ioEJ? 
Courts  had  jurisdiction  in  this  case,  two  questions  ^^^ 
were  to  be  considered  :  1  st.  Whether  the  Respond- 
ent's domicil  was  in  Scotland  ?   2d,  Whether,^  if  it 
W8S,  the  wife's  domicil  followed  his  ?  As  to  the  first 
point,  Mr.  Lindsay  went  to  Durham  by  choice,  and 
established   his   family  there  for  ten  years;    and 
though  his  original  domicil  was  in  Scotland,    he 
most  now  be  taken  to  be  domiciled  in  England^  and 
any  subsequent  residence  in  Scotland,  as  he  was  in 
the  military  service  of  government,  could  not  change 
his  last  domicil  properly  acquired.     A  boy  residing 
^t  any  place,  merely  for  education,  by  the  doctrine 
of  the  civil  law  acquired  no  domicil ;  but  this  did 
not  apply  to  the  case  of  a  man  residing  with  his 
whole  family,  even  though  only  for  the  education  of 
his  children.    The  Respondent  had  cited  the  follow- 
ing authority  in  his  favour  as  to  the  question  of 
^micil :  "  Domicilii  quoque  intuitu  conveniri  quis-  Voct.adPwA 
<*  que  potest,  in  eo  scilicet  loco,  in  quo  larem,  re-  tec.  92. 
*'  rumque  ac  fortunarum   siuirum  summam  corir 
^^  stituit,  unde  rursus  non  sit  discessurus,  si  nihil 
*^  avocet,    UNDEauE  cum  profectus  est,    pere- 
<^  GBXNAR^  yi^AETUR."    But  this  rather  made  against 
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him,  (or  the  xesidence  at  Durham  car 
within  this  definition.    He  had  establishes 
there,  his  household  gods,  his  family, 
of  jurisdiction  raiione  domicilii  was  the 
gether  unfounded.     The  facts  <^  his  heir 
Scotland,  and  being  heir  to  an  estate  t 
proved  that  his  original  domicil  was  in 
When  he  could  select  for  ^limself,  he  chos 
and  their  Lordships  would  overturn  th< 
lemnl  J  decided  cases  if  they  were  to  say  1 
not  thereby  acquire  a  new  domicil.  >  Lor 
had  decided  that  a  native  of  Scotland,  ar 
the  fjast  India  Company*s  service  was  d< 
England,  {secus  if  he  had  been  in  the  g 
service),  though  there  were  letters  of  his 
stating  his  intention  to  return  and  end 
in   his.   native    country ;    and   Lord  E 
wards  confirmed  the  doctrine  laid  dowi 
Thuriaw.    These  and  the  case  of  Sir  1 
were  decisive  authorities  against  the  clai 
diction  ratiotie  originis.    It  was  monsti 
that  the  place  where  a  man  first  drew 
always  to  be  his  domicil  wherever  be  mij 
The  case  of  Sir  T.  Wallace  was  also  an 
against  any  claim  of  jurisdiction  ratiom 
though  that  reason  was  stronger  in  the 
T.  Wallace,  who  had  an  estate  and  a 
Scotland,  whereas  the  Respondent  here  h 
expectation.    The  ratio  rei  sit  a  was  go 
port  an  action  of  debt  or  damages,  but  it 
inapplicable  where  the  object  was  to  have 
declared  void,  or  to  obtain  a  divorce. 
loci  contractus  was  quite  out  of  the  quest; 
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rriagetook  place  at  Gibraltar  within  the  pale  of  May  s4,  is  is. 
English  law.  The  ratio  delicti  was  also  out  of  ""— *v-— ' 
question^  as  this  was  not  a  cnminal  prosecution^  scoi^ 


iCH 


a  civil  action.     The  Respondent  had  also  relied  jur,"  ^i^ 
11  the  case  of  ^'  Pirie  and  Lunarij'  but  as  the  tiok to dis* 
nage  there  was  contracted  in  Scotland^  it  had  no  bkglisr 
ication.  marriagiI 

There  was  do  place  here  for  the  rule  of  Scotch  1796,  Fac. 
-that  the  husband'sybn/m  regulated  that  of  the  ^^' 
;  for  it  was  expressly  stipulated  by  the  deed  of 
ration,  that  she  should  reside  wherever  she 
«d ;  and  she  had  chosen  to  reside  in  England^ 
t  she  had  been  bom.  The  very  nature  and 
ition  of  this  suit  supposed  that  the  parties  were 
rate.  The  rule  was  founded  on  the  community 
iterests  between  the  husband  and  wife ;  but  it 
absurd  to  apply  that  rule  where  these  interests 

directly  opposed  to  each  other.  He  was  per- 
ed  they  could  produce  no  good  authority  for 
*  doctrine,  and  in  the  absence  of  authority  it 
fiiir  to  consider  the  consequences  that  would  re- 
from  the  establishment  of  the  doctrine  which 

contended  for.     The  consequence  would  be 

Scotland  would  become  a  place  where  persons 
ing  to  violate  their  most  solemn  engagements 
Id  assemble  from  all  quarters  of  the  globe  for  the 
nmmation  of  their  iniquity.  A  person  having 
original  domicil  there  and  returning  to  it,  or 
g  to  it  and  residing  a  few  months,  might  apply 
le  Commissary  Courts  and  prove  alleged  acts  of 
tery  against  his  wife,  which  she  could  have  no 
Ttunity  of  contradicting,  and  so  obtain  a  divorce' 
ver. 
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M«yf4,i8id.       A  third  point  was^  that  an  English  marriage 

^^""■">^-~^  ing  indissoluble  by  the  the  English  law,  could 

fcoTCH  be  dissolved  by  a  Scotch  divorce,  in  any  other  ' 

co««T  HAi     tj,g„  jjy  jn  ^^  Qf  tijg  legislature. 


JURI0O1C- 
TlOy  TO  018- 
BOLyt  AV 
Bir«LI8H 


Mr*  Adam  (for  the  Respondent).  Major  JLind 
¥4aBiAat?     he  apprehended,  might  have  gone  into  evident 

actsof  adultery  committed  in  Scotland,  even  in 
first  cause,  under  the  general  words  in  the  s 
mons,  '^  at  many  difftrcnt  times  and  places.** 
was  born  in  Scotland,  and  heir  to  a  consider 
estate  in  that  country,  and  therefore  his  case 
h.  Vet,  750.   sembled  that  of  Lord  Somerville,  who  was  bor: 

Scotland ;  but  without  being  a  Peer  of  Parliam 
resided  one-half  of  tiie  year  in  London ;  aod  yt 
was  found  that  he  had  not  lost  his  domicil  in  S 
land.  Mr.  Lindsay  was  married  at  Gibraltar,  w 
in  the  army,  at  a  time  when  it  was  admitted  be 
pot  changed  his  domiciU     - 

Chancellor.   This  is  a  case  of  a  Scotchman  ma 

ing  an  English  woman  in  England,  (for  so  it  n 

be  considered)   where   marriage   was   indissolu 

LoUy'tcate.     The  twelve  Judges  had  lately  decided,  that  as 

the  English,  law  marriage  was  indissoluble ;  a  n 
riage  contracted  in  England  could  not  be  dissol 
in  any  way  except  by  an  act  of  the  legislature. 

Mr.  Adam.  This  was  too  serious  a  point  to 
considered  in  this  incidental  manner  upon  a  ques^ 
of  jurisdiction.  Jt  had  not  been  at  all  started  in 
Court  below.  Their  Lordships  would  hardly 
mit  therefore  on  this  ground,  as  the  remit  must 
applicable  to  the  state  of  the  pleading^ 
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Chancellor.    You  say  the  marriage  ought  to  be  Mayf4,i8id. 

dissdved.     Her  answer  to  that  is^  that  being  con-   *"*— v— ^ 

tracted  within  the  pale  of  the  English  law^  it  is  in-  scotch'*  ^ 

dissoluble.  ^^«'»t  has 

JURitmc- 

Mr.  Adam.    That  was  a  question  of  international  tioit  to  du- 
Uw,  and  the  Commissaries  had^  since  they  knew  of  the  ^J^^^^ 
decision  of  the  twelve  Judges  here,  still  maintained  »a««ia«i> 
their  authority  to  dissolve  an  English  marriage  if  *^y* 
tbepartiei  were  domiciled  in  Scotland.     But  grant- 
ing, for  ai^ument's  sake>  that  they  could  not  dissolve 
an  English  marriage  which  the  English  law  declared 
Id  be  indissoluble^  still  he  should  contend  that  this 
WIS  not  properly  an  English   marriage,  and  was 
Aerefore  one  that  they  could  deal  with.     But  first, 
as  to  the  domicil  of  Mr.  Lindsav,   if  he  went  to 
BoTham  for  the  special  purpose  pf  educating  his 
ciiildren,  even  though  he  took  with  him  his  whole 
&mily,  he  did  hot  acquire  a  new  domicil,  as  he  did 
^tgo  there  animo  remanendi  but  animo  revertendi, 
'  ^nd  this  brought  the  case  within  the  reason  of  Lord 
Somerville^s.     Besides,  the  question  oi  forum  was 
Got  exclusive;    and  though  it  were  admitted  that 
'^e  acquired  a  new  one,  it  did  not  therefore  follow 
^at  he  lost  his  o\A  forum. 

With  respect  to  the  marriage,  it  was  performed 
^>y  the  Chaplain  of  the  73d  regiment,  which  is  a 
^octch  regiment.  The  Chaplain  was  probably  € 
-^Wrgyman  of  the  Church  of  Scotland,  and,  it  was 
o  be  presumed,  did  not  use  the  ritual  of  the  English 
^liurch.  It  was  therefore  a  marriase  over  which  the 
^oottish  Courts  had  jurisdiction.  But  it  was  said, 
^3t  the  marriage  took  place  within  the  pale  of  the 
EiHglish  law.    Why,  then,  it  could  not  be  a  good 
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1tfav94,i8]3.  English  marriage^  as  the  solemoities  required 
^•""v*-*-^  the  Marriage  Act  had  not  been  complied  with,  i 
SCOTCH  the  marriage  had  only  become  valid  by  the  0 

oooRT  HAS  sequent  co-habitation  in  Scotland  ;  so  that  it  wai 
Tiov  TO  Dis-  fact  a  Scotch  marriage.  As  to  the  deed  of  Beparati 
nroLisH*  that  only  gave  the  wife  liberty  to  live  separate  fir 
MAREiAOB?  jier  husband,  but  did  not  eive  a  sanction  taadultc 
f.  33.  ^^^  therefore  the  adultery  put  an  end  to  the  d 

as  to  the  present  purpose.  It  would  be  contra  bo 
mores  to  establish  a  different  rule.  Then  the  f 
was  a  proper  object  of  the  suit ;  and,  if  she  was, 
husband*8  forum  was  her*s.  The  case  of  Pirie  i 
LunaUj  was  a  strong  authority  for  this ;  the  n 
and  husband  being  there  domiciled  in  Engla 
<  (but  the  wife  still  following  his  original  fwum. 

Mr.  Brougham  (on  the  same  side).  He  would  si 
the  reasons  why  he  thought  that  the  question 
indissolubility  had  no  place  here.  The  marri 
was  not  celebrated  in  such  a  way  as  to  make  i 
good  English  marriage ;  and  it  only  became  sv 
or  rather  the  marriage  was  altogether  constitutes 
Scotland,  by  the  parties  living  there  together,  i 
being  habit  and  repute  man  and  wife*  It  was  thi 
fore  a  Scotch  marriage,  and  the  rule  which  gover 
Lolly*s  case,  that  an  English  marriage  was  \n< 
soluble,  had  nothing  whatever  to  do  with  the  ] 
sent  question.  But  suppose  this  were  an  Eng 
marriage,  their  Lordships  were  there  sitting  s 
Scotch  Court,  and  must  decide  according  to  the 
of  Scotland,  and  not  be  governed  by  the  decisi 
of  foreign  judges  and  the  rules  of  a  foreign  1 
for  such  the  English  law  was  as  to  this  purp 
•   >  The  Scottish  Courts  below  had,  since  die  decisis 
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the  English  Judges  in  Lolly*s  case^  repeatedly  con-  May84»i6i3. 
irmed  their  own  judg^nent  upon  long  and  elaborate    ^*— v— ^ 
iigiunent.  If  the  decision  in  LoIly*s  case  were  cited  scotch 
tt  the  Coart  below,  what  would  be  the  answer?  court bas 
That  it  was  a  case  of  foreign  law :  that  the  opinion  tion  to  oit* 
of  tbt  Ekiglish  Judges  was  intiUed  to  great  weight  bmmish 
hf  way  of  illustration,  but  that  it  ffBs  no  authority.  >«AaaiAo«i 
Their  Lordships  sitting  there  as  a* Scotch  Court 
(oold  not  judicially  even  know  that  an  English  mar- 
riage was  indissoluble,  except  the  fact  were  averred 
tiD  the  record,  and  proved.      Tliere  was  here  no 
Mdi  averment  The  same  observation  applied  to  th^ 
heA  t]f  sqiaration.    He  need  not  argue  what  was 
itt  ^fect  of  a  deed*  of  separation  according  to  the 
iairof  England;  because,  if  that  was  intended  to 
^  relied  upon,  it  ought  to  have  been  pleaded  and 
ffoved.    They  treated  these  points  on  the  other  side 
m  natters  of  law,  whereas  here  they  were  matters 
if  fact,  and  ought  to  have  been  proved. 

But  this  case  did  not  at  any  rate  come  within  the 
decision  in  Lolly's  ease,  of  which  he  had  a  note 
tiken  by  himself  at  the  time  the  judgment  was  de» 
)i?ered;  the  judges  '^  were  unanimously  of  opinion 
vpon  the  points  reserved,  that  a  marriage  solemnized 
iiEngland  was  indissoluble  by  any  thing,  except  an 
tctof  the  legislature.**  Now  it  was  one  thing  to  say, 
that  such  was  the  law  in  regard  to  marriages  solemn* 
nized  in  England,  and  another  to  say  that  the  same^ 
W  Was  applicable  to  marriages  contracted  in  the 
cokmi^.  By  the  26th  of  George  the  Second,  c.  33, 
certwi  solemnities  were  strictly  required  to  qonsti- 
tete  %  marris^ ;  but  these  were  not  necessary  in 
^  eolonies,  and  it  was  ofiered  to  be  proved  in  this 
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May  M,  181^.  ci8e>  that  the  most  material  of  them  had  hot 
^— *v""~^  complied  with.     Granting  then  for  a  moment^  tk^s 
SCOTCH  the  decision    in   Lolly's  case  could  be  judidaJW 

jDRiiDKs*  noticed  here, .it  did  not  apply,  as  it  only  related  t 
Tiov  TO  DI8-  marriages  solemnized  in  England*  At  all  events^  t 
cvoLiBH        lawyer  in  the  Scottish  Courts  had  ever  questioi 


MARRIAGE?     their  power  to  dissolve  an  English  marriage, 

their  Lordships  therefore  would  be  cautious  h 
they  broke  in  upon  what  had  always  been  censide 
as  the  legitimate  power  of  the  Scottish  Courts. 
His  friends  on  the  other  side,  however,  had 
fined  their  observations  chiefly  to  two  points.     1 
That  the  Respondent's  domicil  was  in  Engla 
2d,  That  even  if  he  were  domiciled  in  Scotlan— ' 
the  deed  of  separation  had  given  the  Appellant 
distinct  domicil.     In  regard  to  the  domicil,  he  coc:7 
tended  that  Major  Lindsay  was  domiciled  in  Scot^ 
land,  and  not  in  England,  and  cited  the  case  oT 

5.  Vcs.  750.  Someroille  and  Somerville,  where  the  Master  of 
the  Rolls,  who  decided  it,  relied  chiefly  on  the  Jorum 
originis.  Lord  Somerville  without  being  a  Peer 
of  the  British  Parliament,  resided  half  the  year  in 
London ;  but  the  Master  of  the  Rolls,  as  his  con» 
nections,  his  estate,  and  his  hereditary  honours 
were  Scottish,  and  as  he  returned  to  Scotland  every 
year,  and  resided  there  th^  half  of  the  year,  decided 
that  he  was  to  be  considered  as  domiciled  in  Scot-^ 
land.  So  it  was  with  Major  Lindsay.  He  had  for  a 
time,  for  the  purpose  of  educating  his  children,  re- 
sided in  England,  but  returned  again  to  ScotlancU 
which  he  always  considered  as  his  home,  and  he 
was  heir  to  a  considerable  landed  estate  in  that 
country.  Taking  it  for  granted,  then,  that  his  domicil 
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wzs  in  Scotland,  and  that  by  the  rule  of  law,  the  May 24,  is ij. 
domicil  of  the  wife  foUpwed  that  of  the  husband,    "Hhv-— ^ 

mr  HPT  HER  ik 

the  next  question  was,  as  to  the  effect  of  the  deed  of  scotch 

lepai^tion.     By  the  Scottish  law  a  deed  of  separa-  ^^^^'^  "^t 

tion  between  mamed  persons  was  revocable  at  the  tion  to  vii* 

irill  of  either  party^    and  their  Lordships    being  ENOMsir 

ften  a  Scotch  Court,  must  decide  according  to  the  »*a«rU6bI 

Scotch  law.     By  the  English  law,  a  deed  of  sepa- 

ntion  between  husband  and  wife  could  not  be  re^ 

loked,  but  by  the  consent  of  both  parties,  (although 

dutt  was  taken  for  granted  rather  too  rashly) ;  but 

apposing  it  to  be  so,  still  their  Lordships  could 

not  take  notice  of  that  doctrine,  as  it  was  contrary 

to  the  principle  of  the  Scotch  law  of  marriage ;  its 

tiKdity,  as  a  deed  of  separation  irrevocable  except 

by  the  consent  of  both  parties,  was  confined  to  the 

territory  of  England.     The  Scotch  Courts  could  not 

iiotioe  it  as  such ;  they  knew  no  more  of  irrevocable 

deeds  of  separation,  than  they  did  of  indissoluble 

omniages.    Whoever  appealed  to  the  law  of  any 

prticular  country  must  be  concluded  by  it;  and 

tbe  Appellant,  by  bringing  forward  tltis  deed,  ap- 

{Kiled  to  the  Scotch  law.     But  it  was  quite  out  of 

flaoe  here  on  another  ground ;  for  the  fact  of  its 

beii^  irrevocable  by  the  law  of  England  was  not  ^ 

jdeaded  below,  and   therefore  no  notice  could  be 

tiken  of  it  by  their  Lordships.     By  the  law  of  Warsfiall  anrf 

Englandy  however,  the  question  of  irrevocability  did  5"d45.'  ^ 

not  appear  to  be  clearly  established,  but  it  was  at 

my  rate  ctear^  that  by  the  law  of  Scotland,  such  a 

leed  might  be  revoked  at  the  option  of  either  party; 

ind  here  there  was  an  express  revocation  by  the 

totband.     No  case  could  be  cited  where  the  Scotch 
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May  94,18:8.  Courts  refused  to  sustain  thdt  jiaisditfdon  1t>ifi»- 
^"""^x^""^  «olve  a  marriage,  merely  because  it  liad  been  con** 

WKBTUBR  A  o    *  •r 

SCOTCH         tracted  in  another  conntiy. 

juMSDrc^'  **^  ^'  Romilly  in  repty.  ft  made  tio  dfflfercMfe  tn 
TioN  TO  Dis-  this  case,  whether  the  marriage  was  ftolemnised  ta 
BKGLisH  England  itself,  err  in  a  colony,  wiiere  the  laws  df  Bug- 
MARRXAGs?    ^j^j^j  prcvailcd.   The  point  did  ncft  depend  upon  -fktt 

marriage  act;  an  Engti^  marriage  was  inAissdaUi 
by  the  common  latv/    The  qnestion  dien  iif», 
"whether  an  indissoluble  Eng'lisb  marria^  could  \m 
dissolved  by  the  Scotch  Courts  ?  and  this  1>roi]gfat  ft  , 
directly  to  thepoint  in  Lolly^  case:  th€tr  LurdsUfft 
sat  as  a  Scotch  Conrt,  it  was  true ;  but  when  tbcy 
were  called  upon  to  decide  a  question  dF  Eoj^liAi 
law,  they  must  of  necessity  tate  flie  Tlngiklh  1«^ 
into  consideration.     The  case  of  tord  Somcrvife 
liad  no  resemblance  to  the  present.  Lord  SomerviBft 
Icept  an  establishment  in  Scotland,  and  always  te- 
sided  there  one  half  cf  the  year.  In  the  preserit  ca«® 
there  was  a  total  abandonment  cf  residence  in  fb^ 
country.   But  it  was  said,  that  this  was  for  the  pOP' 
pose  of  educating  his  famity.   Suppose  it  were  f^f 
the  abandonment  was  ncJt  the  less  complete.    *lte 
argument  on  the  other  side  went  this  length,  lWt 
there  could  be  no  abandonment  of  a  domieil  Tti 
Scotland,    if    any   reason   could    be    assigned  ftr 
leaving  it.     The  case  of  a  boy  or  young  man  rft 
school  or  college  was  totally  distinct  from  tlie  pre- 
sent; he  did  not  change  his  domieil,  because  he  was 
still  supposed  to  form  a  component  part  of  his'fkthei*s 
Binpham        familv.     The  case  of  Sir  Charles  Douglas  was  afso 

•mlTriistefi      .  \  ,  .  ^  , 

ofSirCharlct  m  point,  and  was  m  some  respects  stronger  than. 
17^^^'        the  present.    With  respect  to  the  deed  of  separation. 


L 


Aey.4ii4flpt  flOWtAftd  on  tjt\?  pw^pf  th/p  Appelhnt,  May24,ifi3- 
.||#i^«i»4ei^  » feme  soif  ;  ^yop^ysaid,  U)at  ,^^^;i;;;j7' 
j^»ffr^y  prwi«ilfid  ^ftt  sl^e  fAfpv\d  ii^ye  a  se^?-  scotch    ' 
fl!fe.ftwii?iljr  8^.<*o§9.    Mr- firougham s^\dX\i?f.  "^^If^^^ 
the  deed  was   clearly  revocable  fey  the  husband,  tiok  to  pi|. 
iKJKliqiit  .^  fiQMfit^  of  th?  wfe ;  .l\ut  he  did  pot  t^ofnyt 
^|K«r  jnlUei:^  ii>.  Bvwghftm  CpiJa^  tha^t  law.  ^t  was  ^^f^lt^} 

A^iOeisak^  (oar  Abe  fiurpo^  of  residjj^  with  Ijier^  j^^^ 

Cfm  then  he  coij^^  puJI^  X^i^QJke  whexi  Ah?rp  wjis  fto      . 

9«it  .fsaq^  .of  ^^pacalian^  ^uch  j^  liar^  t;]reatm^nt,  Erikine,  lo*, 

c^  dWtead  k/ Jl^^g  ittor^  tj^ypQ^Ue,  At  )yas  ^iess  ry^ 

m^hh^D^  the 'law  of  Scofclnudj  iixm  hy  the  My  9^ 

Agiaiiil. 


SECOND  CAUSfi. 
ToyfL^-T-A^pellmt, 

^ir  1^.  l^P^f/^  Sin4  ^r^^olro^d.     The  pnly  dis.  acts  o* 
^<jti(^  in  ^Ijjis  .c^lVe  w^,  tp^t  ^be^^cte, of  adultery  ^^"''''^' 

w^  laid  in  ^^gptlan^l^  i^f^^^  f ^^  App^U^^^  had 
.IjUlJS^fntly  i^isitpd  wit^f  l^t.^^^sidin^^so  ^s  to  acquire 
f  d9w\<fUf  'The  Qiijjy  ^rqjjl^d  ,of  jiirisdiction  that 
^cpuld  be  stated)  thertfore,  yvas  ,the  ratio  dfilictii 
which  i^pQi^pted  ^tp  i^othfng,  .fi^s  this  was  a  civil 
action,  not  a  criminal  proceedings 

4^.  Jl^in  Aigjd  ^fr.  J^rfju^hfim'  Tl\e  judges 
/Jbfd  li^  ;*iiP  !Pn!?«>>t  f^lPrfita^t^d  in.lhMf  inlerloici^^or, 
A ^t,tj^  54f?iH)ji^ent ^(iras  qo^es^d^ly  domiciledjn 
aSfiey^*"    ^e  j^^  ^pf  ^^ijjjr^jwn  pu^ht  Mt  to 


ADCLTERT  n 
tCOTLAHV. 
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May S4, 1813.  Stand  ID  the  way  of  the  jurisdiction;  as  this^ 

repeated,  would  be  giving  a  sanction  to  adultei 
This  action  was  partly  criminal  as  well  as  civil,  ai 

JURI0OIC-       **  ^^^  *^^  custom  in  such  cases,  the  Procurai 

TioHTo  018-  Fiscal  was  a  party. 

Sir  S.  Romilly  insisted  that  it  was  merely  a  cL 
action,  he  did  not  know  what  the  judges  meant 
saying,  that  the  Respondent  vf9L^  confessedly  doc 
ciled  in  Scotland,  as  no  such  confession  had 


BVOUSH 
MAtRtA&B  } 


made  on  the  part  of  the  Appellant. 

Several  authorities  not  particularly  dwelt  uponv. 
'  the  bar,  were  stated  by  the  Respondent  in  his 
viz.  To  show  that  the  Jorum  of  the  wife  must  foil 
that  of  the  husband^  Cod.  lib.  10.  tit.  3Q.  sec.  Q. 
Voet.  lib.  23.  tit.  2.  sec.  40.  lib.  5.  tit.  1.  sec.  1 
— Stair,  b.   1.  tit«  4.  sec.  9. — ^Ersk.   b.  1.  tit. 
sec.  IQ. 

As  to  the  effect  and  revocability  of  a  volun 
contract  of  separation,  Voet.  lib.  24.  tit.  2. — Blac:^ 
stone,  b.  I.e.  l6.  v.  1*.   p.  457*  8vo. — Ersk.  b. 
tit.  6.  sec.  30. — Fac.  Coll.  v.  10.  No.  44. 

To  show  that  the  Respondent  had  a  compet^^ 
Jorum  in  Scotland,  Ersk.  b.  1.  tit^  2.  sec.  IQ.  p.  !^ 
^^Galbraiih  w.  Cunningham^  Nov.  15,  1626. — 
Lord  Blantyre  v.  Forsyth,  Dec.  6, 1 626. — Anderr^ 
V.  Hodgson  and  Ormiston,  July  IJAA.—Hay  v.  7^ 
nant,  June  27,  1760. — ^Voct.  lib.  5.  tit.  1.  sec.  ^^ 
fib.  5.  tit.  1.  sec.  92. — lib.  5.  tit.  1.  sec.  99. 


jS^*  ^•*^*  Lord  Eldon,  (Chancellor,)  solicited  the  particul^ 
The  two  attention  of  their  Lordships  to  the  facts  of  these,  tw^ 
TO^nto  0/ ilM  appeals,  as  they  involved  points  of  the  greatest  ino^ 
greater  im-  *  poi^tancc*    In  thc  first  of  them  the  Appellant  atateii 

portaaoc.  *  .   . 
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she  had  been  born  and,  educated  in  England :  June  9,  isjj. 

Respondent  controverted  that ;  but  the  fact  did  "]]    I^^^*""^ 

rxot  either  way  appear  to  be  material  in  this  case,  scotch 

I^  seemed  beyond  all  doubt  that  Lindsay  was  donii-  jurisdio 

eiled  in  Scotland,  till  he  went  to  Gibraltar,  where  ^*°*  "^^  **'«- 

.  .  ,  SOLVE  Alt 

%tie  marriage  took  place.     Mrs.  Tovey  and  Major  bnolish 
X:jUid8ay  difiered  too  as  to  the  manner  in  which  the  **^'^*"^®* 
marriage  was  solemnized.     She  asserted  that  it  was 
solemnized  according  to  the  rites  of  the  Church  of 
£ngland ;  while  on  his  part  it  was  said  that  the  mar- 
riage was  performed  after  the  manner  of  the  Scottish 
Chnrch,  by  a  person  not  in  Holy  Orders,  according 
to  the  English  requisites  for    that  purpose.      He, 
tiierefbre,  insisted  that  it  was  a  Scotch   marriage ; 
she,  that  it  was  an  English  marriage. 

From  the  time  of  this  marriage,  which  took  place 
in  or  about  the  year  1781,  till  17g2,  Major  Lindsay 
continued  to  be  considered  as  a  domiciled  Scotch- 
man.   In  1792j  having  before  retired  from  the  army 
on  half-pay  for  a  time,  he  went  to  Durham,  as  he 
said,  for  the  education  of  his  children ;  formed  ai> 
establishment  there^  and  resided,  or  at  least  kept 
his  family  in  that  place  till  the  year  1803.     The 
Question  then  was.  Whether  Major  Lindsay  had^ 
by  this  means,  lost  his  original  domicil,  and  acr 
Quired  a  new  one  ?  and  he  confessed  that  he  appeared 
^o  him  to  have  been  so  much  established  at  Durham, 
^hat  if  he  had  died  in  1803,  he  should  have  felt  no  TheRetpond- 
^esitation  in  saying  that  he  had  been  a  domiciled  ^me*a  domi. 
Englishman.     Then  an  English  deed  of  separation  ^**^  Engluh- 

o  o       ^  r  man. 

^'as  executed  between  the  parties ;  and  afterwards, 
^pon  the  ground  of  alleged  misconduct  in  the 
l^^y,  he  commenced  a  suit  of  divorce  against  her^ 


i 


iM  6Askk  i^  %  kdm  hi  iSfihs 

Jun<:^,i8i3.  and  tli&Hi  tK^  CbuH  ^nteH  Hi^tkt^}  nbt  a  ^ehil 
rrvrr-'  et  iho^b,  as  iii  tie  c&Si  of  thfe  ctftifti  W  tW«  eotfrt 
rco?i^2"  *  trjr,  bbt  i  tiwc&fl)  »RairH»lo«?*i.  TB8  LSdy  dfeltntR 
Sbict'  *M*  juHsdictTdn,  bht  tHfe  Cbfrihll§8&r1gS  ffeftfifisa  tW 
TioKj;  .^Dis-  defence,  iHd  m^  niltt%<-  Wig,  in  Ihfe  trS'udl  ^9jr 
winjiT  Brbiigtit  KefoK  flffe  Cdart  of  jfesiiJMi  i»hb  afflfWM 
iiA««iAoi?'   the  jiidgiiieHt  iiF  tK§  C6ihftliMri«,  ttflli  feiHfd  t6i 

rcttere  oi-<JerJV  {irobK^y^  in;  SUd  ff6fA  thib  II»jMM 
of  the  Cdurt  of  ^s^ibti  sh^  ap|)S^ird. 
First  cute.         Theii-  LbrdiHl]^s  i^biild  bbieiVg,  ihit  th*  fA\9§k 
fhT«!mmoIs    giitions  In  the  fetittiftibHs  «tferg  ^ei^  fobSfe.     Ttit  PW 
•nd  ob^rva-    curator  Fiscal  wAi  S  i)aj-tjr}  JM  ttitS  fict  d^erUffl  Si 
""*'  tention;  becauJe  &tt  ai^iin^'iUl  Wkl  fdtindeTi  up8h  i 

at  the  B&r ;  tH^  cWcum^tai^bc  S(  )m  mng  tt  ^f^ 
having  been  relic'd  u|S'dn,  ii  iVid^hUe  to  shb^  tbi 
this  was,  in  some  m^iittrej  d  cHtUrtiil  jJirdldgifAre 
"nicir  LoVifships  woi^I^  ob^efvb,  thit  1%e  HbtftAbfl 
inerely  stated  the  fa^  of  the  hiirrAgbi  ^ithVMit  K{RI 
cifyibg  the  jplace  wheiie,  or  the  form  in  Whicft  t 
had  becA  soTeniritzed.  Aiia  then  'the  iiunith'ons  f^^ 
bn  to  fetate,  thit  the  p&rtui^  w^fe  i'ej^Yed  Md  ttt< 
Wif^,  rh  Scotland;  with  I  \^Mf  to  T&y  t!i«  fbiiti^tM! 
for  the  arguih'ent,  tli^t  tfie  iVik'rria^e  wifs  '6&6ftpteXii 
pnly  by  their  ITvi'ng  A  man  'and  wife  m  Sdcitl&VM 
>nd  that  it  was  tlierfefb^  a  Scotch  m^ffih^e.  HSV 
?t  ought  £6  b'e  observed,  tTjat  it  ttight  Be  orte  Ihifi^t 
«ay,'th?t  lieing  habit  km  reptfte  lAati  khd  wife,  %\i<hl 
be  evidence  of  a  marria^e.rr-and  feriolhAthittg  to  irtij 
that  it  should  Ve  held  ViIj  cbnkftutTng,  or  kiSmim 
|i8  incontrovertible  probf  of,  'i  Vri^rr^Age,  eVeii  thofflg 
it  should  be  shewn  that  tlhbrfe  tVas  in  Act  origiiiif!! 
po  rtiarriage.  llerte  it  mn^t  be  thken  that  the.  ^i 
ties  were  married  rfbrbad,      THc  isunWWfas  ^W 
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#t»ied  the  Cf>h9^bfcbitioR,  and  laid  the  aets  of  mis-  June  9,  i8ia. 
net  m  b^ipg  commitu4  in  England^  to  which, 


id  to  o^ni<m,  the  auction  was  aub^ts^ntially  con-  scotch 


I  aiy)  it  thon  eoaeluded  in  the  uai^al  m^nn^r  of  ?!?°feT.!i^ 
munoymiea  of  divorce  in  Scotland.  txon  to  o^P 

AAtnviifd9  there  wa3  a  supplementary  proceeding;  ekglish 
Intdidnot  verj  well  know  whether  or  not  it  could  *«ARRiAGBi 
lie  called  a  new  actioa>  imputing  to  the  Appellant  actio^i^rv 
adoherotta  practieea  in  Scotland ;  and  this  seemed  ^  ^  |Hoc«e4 
^  have  arisen  from  aii  idea^  that  it  might  produce  mon  pf  ioiu^ 
•  diferent  reauU  from  the  acti^^n  laying  the  acts  of  firir^** 
Jidoltery  to  have  heea  committed  in  England. 

The  wifir  pleaded^  that  9he  resided  in  England ; 

tlttt  she  wa«  separated  from  her  husband  under  aii 

Si^liah  deed  of  separation  agreed  upon  by  both 

pities ;  and  that,  as  the  marriage  took  place  abroad^ 

-^iriiJbiQ  the  pale  of  the  English  law,  the  locuii  con- 

in^Uf  was  quite  put  of  the  question :  that  she  was 

iwding  in  England  at  the  date  of  the  citation^ 

ifvbieh,  as  usual,    in  cases  of  perscms  residing  in 

Iroign  eountries,  was  made  at  the  Market  Cross 

^JBdioburgh,  and  pier  and  shore  of  Ijeitli.    She 

^    eoQcluded  by  protesting  her  innocence. 

An  answer  to  this  was  given  in>  stating  that  the  March,  isos. 
fttmer  was  bora  and  domiciled  in  Scotland ;  that 
it  was  a  Scotch  marrtagie;  and  that  the  deed  of  sepa- 
^Mtien  was  no  bar  to  the  suit.  The  defender,  her- 
idf^  it  was  alleged,  bad  said  that  the  marriage  was 
jsferoial ;  but  it  was  nothing  to  the  purpose  what 
Ae  said  or  tiiought ;  tlie  questioa,  was*-what  .was 
the  fact  ? 

Now,  if  the  first  of  these  actions  could  be  sup-  If  Unsinta^ 
ported,  and  if  the  marriage  was  sa  English  one,  JJJJ^Sijtei 


«VHE1IIER  A 
SCOTCH 
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and  the  Respondent  was  domiciled  at  Durham^  and 
he  had  not  subsequently  changed  that  domicil,  then 
the  decision  must  go  this  length,  That  the  Scotch 
^uRisDic^*  Courts,  founding  their  jurisdiction  on  the  original 
VioNTo  Dis-  domicilof  the  husband,  could  divorceaviitcif/oiiui/rt- 
BNGLisH  fnoniiy  though  the  marriage  was  English,  and  the  ac- 
KARRiAOEr  tuai  domicilof  both  parties  was  in  England.  TTie 
Court  inay,  question,  at  the  time  it  was  before  the  Judges  below^ 
•olely  on  the    jjg^  J  ^^qj  assumed  SO  serious  an  aspect  as  it  since  bore. 

gronnuof  * 

origin,  ahso-  ThetwelvcJudgcsof  England  had  lately  unanimously 
pn  ^ngll'l"  ^  decided,  that  an  English  marriage  could  not  be  any 
inarriage ;       where  dissolvcd  cxccpt  bv  act  of  the  Legislature. 

Ihe  actual  do-  ^        n  }^^      •.  , 

intcil  of  boih  If  then  the  present  mamage  was  a  good  Jbnglish 
piwl'In  Eng?  marriage,  the  subject  would  deserve  great  consider- 
]^^'  ation  upon  this  first  cause.     The  consequences  must 

The  question     ,         ^    ,  .  ,         .      .  i      i»  i 

)iud  assumed  be  of  the  most  senous  description  to  the  lieges ;  and 
^s^H^TsS"'  yet  it  appeared  they  still  adhered  in  ScoUand  to  their 
this  case  was    former  doctrine  on  this  subject.    But,  if  they  had  not 

peforc  the  .       ,  ^  .  ,,    _  .  .         ,  .   . 

Judirrs  below,  in  the  present  case  given  all  the  attention  to  it  which 
The  corned'  its  magnitude  deserved — and  if  the  question,  since 
quences  must    they  had  it  under  consideration,  had  assumed  an 

Jjenf  the  most  ,  •  ^i  i     o  •. 

lerioMs  P4^ure.  aspcct  SO  much  more  serious  than  betore,  it  was  pro- 
per that  their  Lordships  should  have  the  benefit  of 
the  amplest  consideration  that  could  be  given  to  it 
in  the  Court  below,  before  they  should  be  called 
upon  to  come  to  a  final  decision. 

f^nd  oause^  Now,  as  to  the  second  cause^  Major  Lindsay  in- 
stituted a  new  suit,  if  it  might  be  so  called,  against 
the  Appellant,  in  1810,  for  acts  of  adulter}'^,  allied 
to  have  been  committed  in  1 807,  in  Scotland,  where 
she,    as  she  alleged,    had   only   been    transiently. 

One  groand     without  any  regular  residence.     In  looking  at  tlie 

S^Ji^jpihL  4pcisio|i  of  the  Court  of  Session  upon  tliis  pointy  }t 
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wmild  be  found  that  one  gronnd  of  it  was,  that  thd  Jooeo^  isia.. 
Respondent  was  then  confessedly  domiciled  in  ^'^'■"v— ^ 
Scotland.     Now,  where  the  Court  got  that  fact  he  scotch 
did  not  know,  for  it  certainly  did  not  appear  on  the  ^p^,*^,'^*  ' 
&oe  of  the  papers  produced.     The  Appellant  in-  tiov  to  i^it- 
nstedy  that  the  Respbndent  had  only  gone  to  Scot*  bholisr 
land  while  in  the  commissariat  department,  so  that  •«^»**a««^ 
being  in  bis  MaJ€fsty*s  service  he  had  not  changed  thTl^oiMi- 
his  English  domicil.    But,  at  any  rate,  he  had  not  '"i^j^ji*^  ^ 
dnoged  it  at  the  time  of  the  alleged  acts  of  adul-  domiciled  io 

.^^  '  Scotland. 

"7-  fiuthebad 

Heie  then  was  a  case  in  which  both  parties  were  ^^^^^ 
domiciled  in  England,  and  then  the  husband  went  dornkSL 
to  Scotland,  where  it  was  said  he  had  a  domicil  by 
lesson  oi  origin  and  his  being  heir  of  entail  of  an  . 
ertate  there,  and  instituted  a  suit  against  his  wife^ 
which  she  said  did  not  aflfect  her  in  England;  and,      1 
if  bis  domicil  was  at  Durham,  the  answer  would 
be  sufficient,  though  the  rule  of  law  should  be  ad- 
mitted, that  the  domicil  of  the  wife  followed  that 
of  the  husband.     But  if  the  jurisdiction  by  reason 
df  the  original  domicil    could  be    maintained,   it 
would  be  attended  with  the  most  important  conse* 
quences  to  the  law  of  marriage.    The  decision  in  the 
second  case  appeared  rather  singular,  when  connected 
with  the  decision  in  the  first.  They  stated  as  a  main  Onegroandor 
ground  of  the  judgment  in  the  second  cause,  that  the  |,^^Vi^^§Je 
Respondent  was  confessedly  domiciled  in  Scotland,  second  cauie 
and  that  therefore  they  had  jurisdiction,  which  ap-  dn^i  as  to 
peared  to  imply  a  doubt  whether  they  had  jurisdic-  j|jJi|'ii"J^'^ 
tion  in  the  first  cause.     If  the  first  cause,  could  be  first. 
supported,  there  was  no  occasion  for  the  second. 
JBpt  suppose  the  Ilespondent   were  domiciled  in 
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Smm^fMtt.  SMtltud  at  tt«  tiMd  of  ike  tUsgiBd  aeto  of  adoltvf 
'"  -  "'  '  4lei«,  tb#  OtteAioft  ftxtt  remained^  wbetkcr  in  laitt 
f  coTcii  IM  dMId  tniUtut^  fl.  ttit  ttgamst  her  wtdi  effixky  mu 

juwiw^^*     toll  rtia  tMd  dMtigcd  her  /<jrwm  likewta^  tnflreljr 
tiiiirtd  i^f^  ispoA   th«  gfoutid  of  the  Action  which  had 
zkgIIsiT       stated*    This  was  a  questioa  of  the  very  highoit  i 
MAftHMei!    portance. 

£?«fs^  "Z^ben  with  tegltrd  to  the  deed  of  tefiaratidni,  emu 
"^1^*  If  the  fiction  of  rule  of  law  were  admitted  that  the 

/drum  of  the  wife  followed  that  of  her  husband,  lo 
as  to  give  jurisdiction  to  the  Scotch  Courts  in  diit 
Mie»  iht  effeet  of  the  deed  must  be  to  pat  an  end 
4o  that  rule  or  fiction  till  the  deed  was  revoked.  Ha 
himself  had  agreed  that  their^ntin  should  be  difi^ 
feretit^  if  his  wife  so  pleased  ;.  and  then  he  endnp 
voiired  by  this  process  to  get  rid  of  the  efibct  of  hb 
own  agreement*  Under  these  ctrcumstanceSy  r»- 
membering  all  that  had  passed  relative  to  this  quel** 
timi,  si  AM  it  had  been  before  the  Courts  bdow; 
Mid  eonsidertng  the  very  serious  effect  that  the  d^ 
^sion  Alight  have  upon  the  civil  relations  cf  &mi>^ 
lies,  and  evefi  upon  questions  of  property,  he  tisouglrt 
the  best  »tep  (hat  oould  be  now  taken,  would  be  tede^ 
sitiB  Uie  Court  below  to  review  its  own  deciaioiu  And 
availing  themselves  for  this  purpose  of  the  provisioii 
it)  the  act  for  dividing  the  Court  of  Session  tato 
two  Courts,  they  would  probably  lihink  it  right,  not 
6nly  to  remit  these  eauies,  but  to  desire  the  opinion 
t>f  the  whole  Court  upon  them,  in  order  to  hmm 
ail  the  tight  which  they  could  possibly  derive  irom 
litiiA  source* 

Lord  Reiesdak  agreed  that  tlie  sut^ect  desarved 

1 


riUfkikdr^  c^iidKHHibrt  tYfan  fUbf  eould  wdl  giV«  Jonig,  lAla; 
ifiHtH  fftfe  HtiiKed  ihfbrihiltioh  h6w  belbw  tKem.  ^ — ./— ' 
BiMi  mi&name  wHy  ftid  iteotid  iMi  Had  beeri  Tcot^a''^ 
instituted,   if  the  grounds  of  the  first  were  good.  co*k+  mak 
ni<  WSohA  ^i^red  td  j^roti^gd  ufwh  Ihk  itppo-  iidir  fb^dtt^ 
Aibfi  tfiftt  tB«  ghMitia  {*k(Jh  b^  the  fi)^  Wds  untt;.  ^^otulf 
iiibte;    'rtlii.c***!  wa«  a  flibsl  irH^ttant  dirt,  not  «*««*«* 
ikUj^  With  h  Tie#  to  nriHTiigfe  itiwilf,  fcol  tvitk  d  rifew  hllj.^t?°* 
ttcofcrffiieb  rtWthlfr  to  Ifc     UtJOri  tWi  gWUhd  of  »*»^  ""'y  "•* 

o.  r  &  a  view  to  mu^ 

dfl^M  Aadirdl,  aiid  tlie  flKJfioti  that  the  vrife's  do'  ringe  iuelf. 
MAX  Ibllb^d  tiifat  bf  hfei'  HiMbMt),  tfaey  had  ph)-  contract*  !«• 
MUa  to  jodgii  iie6of€{H|  ib  th6  JSebttih  hiW,  hbt  liti"S«*  it- 
Mi^  dF  ihl  ihdHittgi  bbt  bf  ifte  dted  bf  se^kfation. 
Hlfe  ffllWHl§ii  tJBtfk  ^IkdS  it  CHbfaltkr  i  and  the  quei^  1^<  <Bi«ti(HI 
IS*-,  WIcfeir  it  vffcs  v*W  df  iibt,  taiUit  he  decMtd  SI'br'tW*' 
Bfllfektfor  teftgftM«!i  ^  *J)ii!fcsiW6  to  Qibhiltar.  ^§^jfSf 
nii  fleM  tof  k^M^A  tdd  t»tt6  finglhh,  &tid  xiM^hi  the  uil  of 
te'fe  jdtfgfed  of  hy  ttl*  few  df  EYigUhd,  khtl  the  Sjl^ic" 
^ttd  tifxrii  which  it  had  bieii  he!d  to  be  rtvoketf,  cXniiar. 

WU  ttH^ftefbfe  tinKMndfed.     But  tts  tb  the  lact  f&-  The  Retpond' 

prt%  thfe  dbttiitH,  if  th6  Apj)eH«int'4  statiittertt  • "  EtdaS"^ 

lr&  t!EM^>   ih;b  ^ibMA\   bf  thfe  !il«^ndent  was  *ndtheS<mdi 

t&{%l{^iihdj  ^HiA  ^t^thfyri  the  gfonnd  of  the  judg-  baTenojuri** 

mttt  6f  tlte€tttfrtbc»6^  foiled,  foi-  the  raih  do-  ^j^'on.'f 

'  Hone  dom%» 

HmRi  Mid  wS  ^lite  iti  Ihi^  iitstbit^,  and  could  giVe  ci/ti. 

!I6  ^W  *r  jtffiid^cUoft. 
An  atleVhpi  Md  befeh  iin^de  at)ihte  b^V,  lb  {bund  No  foundatum 

*B  4^A*fAt  "bti  thfe  '^rt'e^rt  tfc/rcV/,  by  rtating>  Ihal  Sct&a^ 
ttte  Procttftfoi-  t{%tk\  Was  ii  p^,  ^tid  thkt  tfiw  totrrt  '"^«'  ^'/«*^'»- 
tte  ciihs^dcrbd  ^  jrtrtfy  ia  cViminal  iuft.    This  point, 
however,  had  never  been  xronsiderSd  at  kH  by  tftte 
Court  btelb*ir,  ^nd  Ihe  mistlBtke  at  the  bar  seeitred  to 
)idve  arisen  from  <be  ropposkxoii  ihitt  th^  Mttiiqitf* 
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June  9«  1813.  sary  Court  of  Scotland  was  more  like  our  Eccles 
^"■■*><'*"-^  astical  Courts  than  it  really  was.  The  Commissar 
•<!0TCB  Court  in  Scotland  he  believed  was  entirely  a  civ 

COURT  HA«         r'rknt^ 

TioK  TO  DIB'  When  it  was  considered  that,  on  the  principle 
»»«LisH  of  this  decision  of  the  Court  below,  any  one  froi 
MARRiAoi?     ^^y  quarter  might  go  and  establish  a  domicil  i 

Scotland,  and  by  that  means,  even  in  the  face  t 

a  deed  of  separation,  draw  his  wife  to  a  Scotch  Ji 

rum  and  proceed  against  her  for  an  absolute  dis8< 

lution  of  the  marriage,    the  question  must  appes 

On  tfit  princi-  to  be  one  of  the  very  greatest  importance.     If  th 

&on,  any^*"  wcre  to  prevail,  any  person  had  it  in  his  power  i 

•nc  might  aU   alter  the  nature  of  his  most  solemn  engagement 

•Thit  moat      The  wife  might  say  that  such  was  not  her  contrac 

t!!T°.T'      and  if  this  were  held  not  to  be  a  sufficient  answe 

the  Court  below  might,  on  the  same  principle,  judf 
all  other  contracts  by  their  own  law,  as  well  as  th; 
of  marriage.  A  more  important  case  could  n 
possibly  be  offered  to  their  Lordships*  attentio 
The  principle  might  involve  the  relations  of  famili 
and  the  ownership  of  property  to  an  unknown  e: 
tent  in  both  countries.  The  case  ought,  therefor 
to  be  considered  dispassionately,  without  partialii 
or  prejudice  either  on  one  side  or  the  other ;  h 
solely  with  a  view  to  what  was  necesssary  for  tl 
purposes  of  justice :  and  it  could  not  be  just  th 
one  party  should  be  able  at  his  option  to  dissolve 
contract  by  a  law  diflerent  from  that  under  whi< 
it  was  formed,  and  by  which  the  other  party  u 
derstood  it  to  be  governed. 

Tlic  causes  were  accordingly  remitted  for  revie 
generally^  upon  the  whole  matter. 
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TOVEY  AND  LINDSAY,  June  9,  1819, 

.    Lord  Eldon  (Chancellor).     He  had  before  stated  whbthb*  a 
iOffle  important  features  in  this  case,  which  rendered  «cotcii 

COORT  KAS 

:  improper  to  send  it  back  for  review — more  particularly  iormdic* 

tit  introduced,  or  might  introduce,  that  extremely  Jo^vb^/'** 
portent  question  which  had  been  lately  under  the  bvolish 
eoQiideration  of  the  Judges  here,  relative  to  the  juneisisis. 
eflect  of  a  Scotch  divorce  on  an  English  contract 
'of  marriage ;    and  as  this  question  arose  in  both 
CMS,  he  thought  it  right  to  remit  both.    The  cases, 
ia  fact,  embraced  a  variety  of  important  questions, 
and  it  would  be  desirable  to  have  the  deliberate 
Jo^gment  of  the  Court  below  on  all  of  them. 

• 

Agotlbr  Appellant,     Gbst,  GrayVImi. 
AieatfbrBeqpondent,  Campbill,  Duke-street,  Westminster. 
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FROM  SCOTLAND. 

Wight — Appellant. 
DiCKSONS — Respondents. 

Uase  of  lime-works,  with  stipulation  on  the  one  side  fb 
furnish,  and  ou  the  other  side  to  take,  a  certain  quantify  of 
cods  firom  particular  collieries.  The  full  quantity  not 
nised  by  the  lessor,  from  the  collieries  in  question.-^The 
ieisee  cannot,  on  account  of  this  failure,  resort  to  other  col- 
lieries for  the  whole  of  what  he  requires,  but  only  for  the 
^tity  be  may  want  beyond  tlie  supply  from  the  particu- 
hr  collieries. 


Sir  JOHN  DALRYMPLE,  of  Cousland,  desi.  ^^^^^^^^ 
rows  of  making  the  minerals  on  his  estate  subser-  cohstruc^ 
vieut  to  each  ptherj  granted  a  lease  to  the  Jlespond'^  lsa^iiu 


\ 


14,%  cAS^s  as  T^  nousE  op  t<»«DS 

S4>.«^«N9.  ents,  with  the  .exebwixp  {idvilege  p(  burning  liin^v 
''— >  '■  ^  m.^  h9fony  of  CkHjslandf  BPpvJde^  ^<^  joojjf jpp&^ 
??S!!I«rT     » .QBiitain  q^uantity  pf  cq^I  ^}^  qj?  tjl>^  je|^97^  .eg^i^^i^!, 

The  matewJ  wojc^fe  ip  tl|;ivf(  ]^9^  y|i,re  jijhp^je ; rr 

« /Sfir  /oA»  P<mlfin4if  hm^  t9  furmfb  p^^fvp/B^gif 
fnm  the  QQol  vorks  at  K^m^^i^,  *?  fffng  j»  Sh^^' 
fire  morked,  /xt  fj^e  rfltje  .(/  .!#..  f  cfirt  s(f  fhrz^ 

^9ndfv  themvfi^  sif  tjie'ffkte  pf  \jh  H-  tfr.cCfr'U 
of  JJicwt.;"  (tkuf  mpki^  ^fi/:  ,9ne  AffTjtf  (??  w  ,<9I^^*' 

them  in  that  mixture^  it  is  agreed,  that  a 
of  colliers,  sufficient  for  supplying  the  draw  kit^^ 
ivith  great  chows  and  panwood  mixed,  shall  be  $^^ 
apart  for  the  sole  ^i^ppfj/  of  the  lime  workSf  ai^^ 
those  colliers  to  keep  a  separate  bing  for  them,  c^^ 
what  thejr  cut  down^  of  which  no  part  shall  \^^^ 
sold  or  go  to  tl\e  ^uge  ^  janjr  i^tb^r  person^  excep^^ 
the  two  or  4u^  Nf^9!il^js  ^  J)aqv:>t  coal  at  the  top^y 
which  shall  be  set  aside  for  the  use  of  the  said  Si  ^ 
^*John  and  his  heirs,  in  ca^e  they  sl^all  c)esire  to  hm^ 
,it;  ,^,the  ^^i^ ,J[ohn€^^eor£je  i;^\cl^  ff^c,iio^ 
^  be  at  Ji^r4y  to  purchase  -poHWOod,  or  coals  oj 
jany  ki^d,  from  any  other  cpal  work,  as  Iqn^  as  t/ietf 
.Sm  M  AHppU^  dt  t}}eqbfi!ve,rflMsr  (i^e.'  mth.the 
'  one  description  of  coal  as  well  as  the  others)  ^^from 
the  Cousland  coal  wqrJi/^,  junder  the  penalty  of  5s« 
for  every  cart  they  shall  get  elsewhere  ;  and  if  the 
'CjQustand  aaal  stops,  they  are  .to  build  .no  More 
^'kUnsr 

'f^jAojl  )Ui  voul^  ito  ipswant  ^the  vpaowood  from 
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OK  AEPSiAX^  JUNP  WWX9  Qf  m»&fL  i^^ 

lb  no/  consume  24,000  bolls  of  pan  wood  m  a  year,  Tio^r^^ 
idnoitfiomrnf  .dkatf  6r  n/  Mertpt9  ilM^K«ll^  vthe  '''^"- 
floplut  fMiMPODidMJttj^aiAr  hias  iy  jtkmiSik)§/f  mr 

Aiithe  ficBpeBiiBiiteidulnMt  coMUfoe  ^  g^Mtii^/ 
rfpwwinti  MeoeiaMy ttoqititk  iheai  toihdrMaddi^ 
mm  ymllege  ttf  iburaiog  imm,  Sir  Jbbo  J^^^a^^lr 
{noted  m  tene  »tD  the  .▲{qaelhuiiit,  widi  hh^tjBf  t0 
nin^cod  to  Eupfifiktt  AespnaAents^  and  to'l^im 
^neiBr«rlej0iihi6  «M«n  MaDooiiA,  firith  tlds^  ijyjEb'Q^^ 
iohwsen  ttfae  ifuootity  of  jond  sonsumBd  i>y  4br 
iimpDofiente^  and  ivvfaut  idiey  ioa^gibt  te  mmttflftfu 
ffbe  flespondoiitB  ^nsiBtBd'an  :dieirdeKclusiye  :|ma!9^ 
^e^wod  (tftdted'OB  iftie  «CBMQ  (for  tlwirsiot -taj^^ 
4tqpid8ted  <}uaiilityjof  j»d,  thct  itbe  iQiuslsml  t^al- 
fajr'JMB  :]iot^^?wrked:mjiueh  Ji  munneras  *io  yi^ 
them^a  segobr  ^ftuppljT,  Aottfaat^lhey  iw^ve  mni^ktiitp  • 
resort  to  other  collieries, 

A4}iieBtio!ii  flTQse  .whether  ^^^gnest  lolioiisB  and  pan- 
^ODd**  'mentioned  in  tiiedease,  d«iaicituaaean  ^^gimut 
tM/;  diow«  '(waaU  piflooB  df  lOoaly)  jaod  fmnw^^^ 
<(Mie  Tdfine  or  wnalleat  acodl:)  .** 

4AtTia, tlongacoarsetof  lUtigslion^  »9AiW^smfy  to 
fte  fw*licularly  syteled,  JtfaeiGourtiof -Setaion^a^^ 
ntfon  tbeA^bole^  io  :favour  of  the  Reapondento,  h(r 

^a.interiocutar,  the  material  words  of  iwhichinre  isat 

tfivth  Lio  theKobaervations  .of  ^Locd  Rede«dale. 

•It 4iw«a9guad4it:the  !bar,  lhat:the <lQiirt ^ imtro- 

id«cii^.iiie*wQtd  ^oia//  had  made  a  jimv  iigreQQiWt 

^£nr  ;the  forties;  aadljiat  it  /was^dangeroii^ftP  mtci^ 
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Feb.  ss,i8id.  duce  a  word  on  mere  conjecture,  when  the  wordi 
^^-"v^-*^  they  stood  in  the  lease  made  sense  without  it. 

cotrriiiuc- 

TlOlr  OP  A 

T^'^^f;  .«,»       Lord  Redesdale  read  the  material  words  of 

June  93, 18 13.  i  .  i 

'Judgmeau      lease  or  leases  to  the  Respondents  (vide  ante) ; 

observed^  that  a  variety  of  disputes  had  arisen 
specting  them,  which  it  was  not  necessary  to  mentio^^ 
particularly.     Sir  John  Dalrymple,   thinking 
the  Dicksons  had  not  used  the  coal  on  the 


as  they  ought  to  have  done,  granted  another  lease 
Wight,  the  Appellant,  empowering  him  to  suppK^ 
the  Dicksons  with  the  quantity  of  coal  which  the^^ 
were  bound  to  consume,  to  entitle  them  to  th^'^ 
^exclusive  privilege  of  burning  lime,  for  sale  in  thp^^ 
barony  of  Cousland ;  or  if  they  did  not  conaum^^ 
the  proper  quantity,  then  empowering  him  (Wight^^ 
to  burn  as  much  lime  for  sale  on  his  own  accoun 
as  could  be  burnt  with  a  quantity  of  coal  ampuntin; 
to  the  difference  between  what  they  ought  to  taki 
and  what  they  actually  took. 

The  material  question  then  was,  what  the  Dick** 
sons  were  obliged  to  take,  and  Wight,  as  standing  itt. 
the  place  of  Sir  John  Dalrymple,  was  obliged  to  fiu^ 
nish.  A  question  had  arisen  whether  *'  great  chows 
*'  and  panwood  mixed"*  meant  the  chows  and  pan- 
wood  exclusive  of  the  great  coal,  or  the  whole  of 
the  coal,  as  it  stood  in  the  mine,  except  the  parrot 
coal  at  the  top,  as  mentioned  in  the  lease.  The 
Court  of  Session  had  determined,  and  he  thought 
properly  determined^  that  the  expression  meant  the 
whole  coal  except  the  parrot  coal.  An  attempt  had 
been  made  to  distinguish  great  chows  from  gr^t 
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oal,  but  from  the  whole  of  the  lease  taken  together  June«3,i8i3. 
t  was  cl«ar  that  great  coal  was  meant  to  be  includ-   ''— ^v— ^ 
d,  since  the  Respondents  were  to  have  the  whole  tion  of  a 
x)gether  as  cut  down  by  the  colliers.     The  inter-  ^»^*^ 
iocutors  were  numerous,    and  some  of  them   not 
material  to  be  considered.     The  only  one  which  re- 
quired particular  attention  was  that  of  the  23d  of 
January  1 8O6,  where  it  was  found  "that  the  Pursuers, 
^'Messrs.  Dicksons,  were  obliged  to  take,  and  the 

*  defenders  obliged  to  furnish  them  with,  regular 
^  wrou^t  pan  wood  to  the  extent  of  24  bolls  annually, 
^  if  raised  at  the  Cousland  colliery;  and  also  the 
^  great  coal,  chows,  and  pan  wood  mixed  as  they  stood 
''in  the  mine,  to  the  extent  of  30  carts  in  each 
^  month,  and  that  upon  failure  to  work  such  a  quan- 
*ti^of  panwood  yearly  in  a  regular  manner,  so 
''is  to  afford  the  Pursuers  a  constant  supply  for  their 

*  works,  the  Pursuers  are  entitled  to  have,  and  the 
"  defenders  obliged  to  furnish,  the  great  coal,  chows, 
'' and  panwood  they  raise,  mixed,  as  they  stand  ia 

*  the  mine,  in  terms  of  the  leases,  to  the  extent  re- 

^^ired  by  the  pursuers  for  the  supply  of  their  lime  1 

*  works,  or  at  their  option  to  be  supplied  from  other 

*  eoUieries*"     Now,  whether  the  Court  of  Session 
ttMkntood  this  to  the  extent  to  which  it  went,  or 

lot,  it  certainly  appeared  on  the  face  of  it  to  go  -^  ; 

kejrond  the  meaning  of  the  lease.     The  great  object 

Hd  been  the  consumption  of  coal,  and  the  Dick- 

DDS  were  not  at  liberty  to  purchase  their  coals  any 

iiere  else,  as  long  as  they  could  be  supplied  from 

m  Coosiand  colliery  properly  worked.     The  sup- 

y  ought  to  be  a  ready  and  a  fair  one  it  was  true ;    • 

▼oil.  I«  Xi 


f 
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Junc23,i8i3.  but  then  it  was  equally  clear  that  if  the  Couslam 

' N^— ^   colliery  should  be  properly  worked,  theDicksooscouk 

TioN  or  a"      oJ^ly  resort  to  other  collieries  for  the  deficiency,  or  di 
LEASE.  difference  between  the  supply  and  their  demand.  Thi 

appeared  to  be  the  true  construction  of  the  ItMM 

but  it  might  be  contended  froip  this  interlocuto 

that  if  the  Dicksoas  were  not  furnished  from  ti 

CouslandcoUierywitha/Zthatthey  wanted,  they  migl 

at  their  option  take  the  whole  from  other  cotlieriqfl 

The  best  mode  of  proceeding  would  be  to  ren 

the  interlocutors  for  review  to  the  Court  below,  wi 

finding^  to  this  effect: — ^That  the  construction  p 

by  the  Court  of  Session  upon  the  lease,  so  £ur 

related  to  great  coal  being  intended  to  be  given 

the  Dicksons  with  tl>e  cIk>ws.  and  paawood,  W 

correct : — that  the  Dicksons  were  not  at  liberty 

purchase  coals  for  their  lim^^works  from  any  otfa 

mines  so  long  as  they  were  regularly  suf^lied  fire 

the  Cousland  colliery — and  that  in  case  the  CoudAi 

colliery  should  be  regularly  wrought,  the  Dickso 

were  bound  to  take  all  that  should  be  raised,  the  sn 

ply  being  as  regular  as  the  nature  of  the  collie 

would  permit — the  mixed  coal  to  be  fairly  wrougl 

and  the  panwood.  supplied  to  be  of  such  quality 

was  fit  to  burn  lime,  and  that  the  Dicksons  were 

liberty  to  supply  themselves  to  the  extent  of  t 

deficiency,  and  to  that  extent  only,  from  other  e 

lieries.     Then  he  should  propose  to  affirm  the  int 

locutors  as  far  as  they  were  consistent  with  these  fii 

ings,  with  directions  to  the  Court  below  to  vary  the 

where  it  might  be  required,   for   the  purpose 

making  them  correspond. 


OH  AWfiAlS  AND  -VfRITS  OF  ERROR.  I47 

lord  Eldon   (Chancellor).     Tliese   interlocutors  Juness.isia, 

bad  been  repeatedly  under  his  consideration,  and  ' ''^"'^^s 

he  bad  (band  great  difficulty  in  understanding  some  tion  of  a 

parts  of  them.     He  agreed,  however,  in  the  sug-  ''^*** 
gestion  that  had  been  made  by  his  noble  and  learn- 
ed friend.     There  were  two  principal  points  to  be 

eoDiidered :  First,  whether  the  Dicksons  were  entitled  Where  a  ma- 

to  the  great  coal  along  with  the  chows  and  pan  wood,  TCarsTo'have 

aader  the  words  "great  chows  and  panwood"  in  t«n  left  out 

.  .  •  .  of  a  lease-  DT 

wt]sue.     It  had  been  said  that  it  was  too  strong  mistake,  and 
tomsert  a  word;  but  the  answer  was,  that  other  einnorha^e 
lords  in  the  lease  could  not  have  their  proper  effect  t^^*'  ^^'V^^ 

, ..,         .         — „  i         *    .  Ill      -rx-   I       ^ntcx  unleas  it 

WRDDQt  It.     The  2d  point  was,  whether  the  Dick-  be  iiitroduced, 
1009  were  confined  by  the  contract  to  supply  them-  be*<I^/JJ^ 
•ches  from  other  collieries,  only  to  the  extent  of  «» jf  *>5  had 
the  deficiency  of  the  supply  from  the  Cousland  col-  though  the 
fciy.     He  was  of  opinion  that'  they  were  so  con-  ^^J'^i^ 
ioed,  if  the  Cousland  colliery  was  properly  worked,  ought  losund 
llie  Court  below,  would    settle   the  interlocutors,  ficicntlv  di«- * 
ind  perhaps  they  might  see  something  in  them  in-  ^'^^^^o^j^i"*"^ 
eonaistent  with  the  findings.     It  appeared  to  him 
liiwrever,  that. the  whole  of  them  might  be  affirmed 
CRept  that  of  January  1 806,  which  seemed  to  give 
an  option  to  the  Dicksons,  which  the  true  construe- 
tRm  of  the  lease  did  not  warrant. 

The  cause  was  accordingly  remitted  for  review 
wkh  the  above  findings. 

Agent  for  Appellant,      Chalmbr, 
Agent  for  Respondent,  MtrNJDJSLL, 


JL2 
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May  17.  I9. 
si.  1813. 


MARRIAOB.— > 
A  DBCLARA- 
TIOK  OP  COV- 
8ENT  DB  PRS- 

SBirri  coir* 

rriTUTBS  A 
MARRIA6B 


SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  8E8SIOK. 

M'Adam,  Esgu — Appellant. 
tVALKEti  and  others — Respondents.  # 

M^Adam  keeps  a  woman  in  Kb  house  for  some  years  u  b 
mbtitt^y  and,  as  appears  from  several  circumstances  throuigl 
out  the  course  of  that  connexion,  contemplates  the  prcli 
hility  of  its  terminating  in  marriage.  He,  on  a  certai 
day,  calls  some  of  his  servants  to  witness  hit  marriap 
and  in  tbeir  presence,  declares  that  she  is  his  wife,  and  tfai 
his  children  by  her  are  legitimate.  She  rises,  gives  h( 
hand,  and  courtsies  in  token  of  assent,  but  says  nochiii( 
Thb  per  scj  without  any  further  ceremony,  constitotcft 
complete  and  valid  marriage,  ipswn  matrtmamunu 


Commence- 

snent  of  Mr. 

M'Adam*! 

connexion 

vrithElizabeth 

Walker,  Feb. 

1800. 

March  22, 
1805  .Declara- 
tion of  mar- 
riage. 


JL  He  late  Quintin  M'Adam  of  Graigengillan  w 
proprietor  of  very  valuable  estates  in  the  county 
Ayr,  and  stewartry  of  Kirkcudbright^  to  a  part 
which  he  had  succeeded  under  an  entail  executi 
bv  his  father,  and  the  remainder  of  which  he  he 
in  fee-simple,  and  had  disponed  to  trustees  for  tl 
benefit  of  his  own  lawful  issue  in  the  first  instanc 
and  of  a  certain  series  of  heirs  to  be  appointed 
an  additional  entail  to  be  executed  by  these  tni 
tecs.  In  1800,  he  took  into  keeping  the  Responden 
Elizabeth  Walker,  a  country  girl  then  residing  wil 
her  brother,  a  farmer,  in  the  neighbourhood  of  b 
mansion-house  at  Bcrbcth.  In  this  situation  si 
continued  to  live  with  him  till  the  22d  of  Mare 
1805,  when  in  the  presence  of  some  of  his  servanl 
he  declared  that  she  was  his  wife,  and  that  fc 
children  by  her  were  legitimate.     It  was  not  pr 
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tended  that  there  was  any  copula  subsequent  to  this  M«y  17.  19. 
declaration.     In  the  afternoon  of  the  same  day,  he  ^'-  '^'^^     ^ 
was  found  dead  in  his  own  house^  with  a  pistol  marriaob.— 
fnrasped  in  both  hands,  and  in  short,  under  circum-  f!,^L^!;i!ll* 
stances  which  left  no  reasonable  doubt  of  his  having  sbvtde  prje* 

.J  .    .  J  8BNTI  COK- 

oommitted  suicide.  stitutbsa 

Various  proceedings  took  place  upon  a  competi-  p^i^Jg^®* 

tXKi  rf  brieves  between   the  trustees  under   Mr. 

,  M'Adam's  settlements,  who  were  also  the  tutors  of 
Ini  children  by  Elizabeth  Walker,  and  the  Appel« 
hot,  Mr.  Alexander  M'Adam  of  Grimmet,  who 
WIS  the  next '  heir  under  the  entail  executed  by 
Qomtin  M'Adam^s  father,  failing  lawful  issue  of 
Iwson.  The  question  was.  Whether  the  Respon-  . 
dent,  Elizabeth  Walker,  had  been  lawfully  married 
to  the  deceased,  Quintin  M^Adam,  and  of  course 
whether  the  children  were  legitimate.  The  Court 
tf  Session  decided  that  this  question  ought  to  be 
tried  by  counter-actiins  of  declarator  of  bastardy, 
>Dd  cf  legitimacy,  in  the  Consistorial  Court,  at  the 
instuice  of  the  opposite  parties. 

An  action  of  declarator  of  marriage  and  legiti-  Action  of  de« 
my  was  immediately  instituted  in  the  Consistorial  ^^^1  ^c. 
Coart  by  E.  Walker  and   her  children,  and  also  te^-''^*^^^ 
I7  tile  tutors.     The  summons  set  forth,. "  that  the  partt stated  in 
**  Pursuer,  Elizabeth  Walker,  resided  with  the  said  the  libel  of  ihi 
**  Qointin  M'Adam  for  some  years,  during  which 
"period  he  treated  her  with  affection  and  respect, 
**nd  she  having  borne  to  him   two  children,  and 
having  become  again  pregnant,  he,  in  the  month 
of  March  last,  determined  immediately  to  put  in 
execution  a  wise  and  just  resolution  he  had  some 

^  tiiDQ  before  deliberately  formed^  and  occasionally 


summons. 


^ 
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May  17.  19-  ^^  expressed,  to  render  his  children  l^^tunate,  aac 
f '  ^^^^'  J  "  his  connexion  with  their  mother  honourable  as& 
ifARRiAOE.—  ^^  indissoluble.  That,  in  pursuance  of  this  resoLi 
A  DKCLARA-    ic  ^Jq„    ^{jg  ^jj  Quiutiu  M^Adaoi,  did,  in  parties^ 

TION  OP  CON-  '  '  '  J 

SBNTOBPRA-  ^<  lar,  on  Thursday,  the  2l8t  day  of  March  \9kM 
6XfTUTB«  A  .  *'  ^ide  to  the  house  of  David  Woodbuhi,  his  &ct^: 
MARRIAGE      «  ^^  Bellsbank,  situated  about  two  miles  from  fc 

^^  Mansion-house  of  Berbeth,  when  he  told  the 


^^  David  Wood  burn,  that  he  was  resolved  imii» 

'^  diately  to  acknowledge  his  marriage  witli  the  s» 

^'  Pursuer,  Elizabeth  Walker,  and  wished  that  fl 

^'  would  write  their  contract  of  marriage ;  but  whi^ 

<^  Mr.  Woodburn  from  his  un&cquaintance  with  tl 

^^  form  of  such  a  writing,  declined  to  do ;  and  pr* 

^^  posed  to  the  said  Quintin  M^Adam  to  send  fS 

'^  the  Pursuer,  Thomas  Smith,  his  ordinary  ma 

of  business,  to  draw  up  the  same.     That  the  sai 

Quintin   M^Adam  immediately  approved  of  tlB 

suggestion,  and  said  that  he  would  do  so ;  an 

"  accordingly  after  his  return  to  Berbeth,  on  iL 

'^  said  '21st  day  of  March,  he  expressed  to  the  sai 

*'  Pursuer,  Elizabeth  Walker,  his  wish  and  delei 

^^  mination,^that  their  marriage  should  be  declare 

'*  without  delay ;  and  mentioned  that  he  had  rf 

*^  solved  to  send  for  the  said  lliomas  Smith  to  writ 

**  their    marriage-contract ;    to   all    which   the  sai 

"  Pursuer  fully  assented.     That  on  the  said  21: 

"  day  of  March,  the  said  Quintin  M'Adani  accon 

*'  in«;ly  wrote,  with    his  own  hand,  the  followic 

^'  letter,   addressed    to    the    said   Pursuer,  Thom; 

"  Smith.     '  IJerbcth,  2 1st  March,  1805.  Dear  Si 

*^  As  I  intend  to  marry  Miss  Walker  immediate! 

^^  come  out  as  soon  as  you  receive  this ;  and  brii 
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'sbmped  paper  to  write  the  contract,  and  every  May  17  ig. 
•'tbiiig  requisite  to  draw  up  a  deed,  to  have  the  **'  '^'^     ^ 

*  whole  of  my  litnded  property  that  I  now  have,  or  marriage  — 
^  nay  afterwards  acquire,  strictly  entailed. — lam,  adeclara-^ 
"^  detf  sir,  sincerely  yours.  Q.  M^Adam.  Mention  aEirrDBPRi- 
^  dm  to  no  person,  not  even  to  your  son.     Q.  M.*    "ituteTa 

•^That  on  the  eveninfi:  of  the  said  21st  dav  of  wAkRiAoi 

•'  PKR  RR 

^JkCarch,  the  said  Quintin  M^Adam  delivered  this 
^ietler  to  one  of  his  servants,  with  directions  to 
^  cwiy  it  next  morning  to  the  Post-Office  at  Ayr ; 
"iDcl  the  said  letter  was  duly  received  in  Edin- 

*  bargh,  on  the  morning  of  the  24th  day  of  March. 
"That  the  said  Quintin  M^Adam,  on  the  morning 
*cf. Friday  the  22d  day  of  March  last,  after  walk- 
••isg  out,  returned  home  to   breakfast,  when  he' 

*  tb\A  the  said  Pursuer,  Elizabeth  Walker,  that  he 
•''wished  to  declare   their  marriage   immediately, 

*  without  waiting  for  Mr.  Smith's  arrival ;  and  the 
"  nid  Elizabeth  Walker  having  expressed  her  sa- 
^  fisfaction  and  consent,  the  said  Quintin  M^Adam, 

between  the  hours  often  and  eleven  o'clock  of  the 
"*  ferenoon  of  the  said  day,  desired  his  house-ser- 
vant, George  Ramsay,  to  call  in  three  of  his  men- 
servants,  to  wit,  Robert  Gait,  William  M*Gill, 
and"  James  Richardson.  That  the  said  Wilttam 
M^Gill  could  not  then  be  found;  but  the  said 
George  Ramsay  came  soon  after  into  the  dining- 
room,  along  with  the  said  Robert  Gait,  and  James 
Richardson,  when  the  said  Quintin  M^Adam  told 
them,  that  he  had  called  them  to  be  witnesses 
to  his  marriage ;  and  immediately  thereafter  asked 
the  said  Pursuer,  Elizabeth  Walker,  to  rise,  which 
she  did ;  and  having  given  her  hand  to  the  said 
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May  17.  19.  ^^  Quintin  M ^Adam,  he  holding  it,  said,  I  take  yc 
**'  '^'^'  "  three  to  witness,  that  this  is  my  lawful  marric 
MAFRiAGB.— -"  wifc,  and  the  children  by  her  are  my  lawful  chi 
T  Q*^^^*^' .  **  drpn ;  which  acknowledgement  and  declaratioD « 
SBVTDBFRA-  ^<  marrlag^  were  solemnly  and  deliberately  mad- 
•TITUTB8  ▲  ^^  &^d  explicitly  assented  to,  and  acquiesced  io  fa 
MARRiAtiB      f<  the  said  Elizabeth  Walker,   Pursueri  and  wei 

^^  again  on  this  occasion  repeated  a  second  tim< 
^^  in  presence  of  the  said  George  Ramsay,  Robe; 
^^  Gait,  and  James  Richardson,  and  also  of  Margan 
^^  Wylie,  the  said  Quintin  M^Adam*s  housekeepe 
^'  for  whom,  he,  the  said  Quintin  M^Adam,  Ukewii 
*^  sent,  with  the  express  intention  of  being  a 
'^  additional  witness  to  the  said  declaration'  an 
acknbwiedgment  of  marriage  which  were  the 
so  formally  and  seriously  passed  between  him  an 
^^  the  said  Pursuer.  That  the  foresaid  acknowledj 
ment  and  declaration  of  marriage  were  soon  vei 
generally  known  to  all  the  people  in  the  neigl 
bourhood,  by  many  of  whom  *the  Pursuer,  £liz 
**  beth  Walker,  was  congratulated  as  the  ivife 
'^  the  said  Quintin  M^Adam ;  and  the  intelligenc 
*^  which  gave  very  general  satisfaction,  was  in  tl 
'^  course  of  the  forenoon  of  the  said  day  universal 
^^  spread  in  the  town  of  Dalmellington,  which 
^^  situated  about  two  miles  from  the  house  of  Ba 
^^  both  ;  that  after  the  parties  had  made  the  foresa 
'^  mutual  acknowledgment  and  declaration,  the  sa 
^^  Quintin  M^Adam  walked  out  to  see  his  workmei 
'^  and  s^fterwards  went  to  the  house  of  the  sa 
^*  David  Woodburn;  at  Bellsbank,  to  whom  1 
^*  mentioned  that  the  said  Pursuer  and  he  hs 
[^  declared  their  marriage ;   whereupon   the   sa 


it 

€( 

ii 


I 
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^  JDavid  Woodburn  said,  that  he  had  been  informed  May  17.  19. 
^  mohy  Robert  GaR,  and  wished  him  much  joy;  ^*  '^'^;    ^ 
^  to  which  the  said  Quintin  M^Adam  replied,  that  marriage.^ 
^  he  believed  it  was  a  very  proper  step :  that  the  ^,^^^0^*0" 
''  said  Quintin  M^Adam  then  asked  the  said  David  sbvt  db 


"  T^oodbum  to  dine  with  him  at  Berbeth  on  that  sTmrrai  a 
^  day,  of  which  invitation  the  said  David  Wood-  •«a»«'^« 

■  '^  V£R8B, 

*^  bum  was  prevented  by  another  engagement  from 

^  acoq[iting;  and  the  said  Quintin  M'Adam  having 

^  left  the  said  David  Woodburn*s  house,  in  perfect 

^  hetlth  about  three  o*clock,  returned  home  to  Ber«  « 

*^  bethy  where  he  died  suddenly  about  four  o^clock 

'^  of  Ae  afitemoon  of  the  said  22d  day  of  March 

'^  lait:  that  in  consequence   of  the  said'  Quintin 

^  M'^am*s  decease,  the  succession  to  all  his  estates, 

'^  entailed  an^  bnentailed,  has,  by  virtue  of  certain 

*^  deeds  of  settlement,  opened  either  to  the  Pursuer, 

^  Katharine  M^Adam,   his  eldest  daughter,  or  to 

*'  tbe  eldest   child  of  which   the  said  £lizabeth 

''  Walker  is  pregnant,  in  case  that  child  shall  hap- 

"  pen  to  be  a  male.** 

^e  summons   concludes,  ^^  Tliat  therefore   the  Conduskm 

"8aid  Elizabeth  Walker,  now  widow  of  the   said  !['^'*""*' 

xaintin  M^Adam,  and  the  said  Katherine  and 

*^ean  M^ Adams  their  two  children,  and  the  child 

^^  children  in  utero  of  the  said  Pursuer,  Elizabeth 

W^alker,  ought  and  should  have  our  sentence  and 

'  ^>^oreet,  finding  and  declaring  that  the  said  Quintin 

"I ^ Adam,  and  Elizabeth  Walker,   were,  at  and 

P^'^vious  to  the  time  of  his  decease,  lawfully  mar- 

*'  rt^d  persons  to  one  another,  and  husband  and 

^ifc;  and  that  the  other  Pursuci-s,  Katharine  and 

'*  Jc%  M*  Adams^  their  children^  and  the  child  or 
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Hay  17.  19.  ^^  children  in  utero  of  the  said  Elizabeth  Walke 
31. 18  IS.    ^   ft  ^^  ^jj^jj.  lawful  children ;  an^  that  the  Pursue] 

MAKiiiAeB.^  '^  Elizabeth  Walker,  and  the  said  children  respec 
Tioir^oFcoM-  "  tively,  are  entitled  ta  all  the  rights  and  privilege 
sB«TO£fRj»-  «  competent  to  the  lawful  wife  or  widow,  andth 
sTiTirreaA  ^^  lawful  children  of  the  said  Quintin  M^Adaa 
MABBiAGft      «  either  by  law  or  by  the  rights,  titles,  and  in?esi 

^*  tures  of  his  lands  and  estates,**  &c.  &c. 
The  Appd-         Against  the  conclusions  of  this  action,  Mr.  Ale 

ander  IVrAdam  (now  Appellant)  stated  the  fo 
following  pleas  in  defence :  First,  ^'  The  all^atio 
^  made  in  the  summons  are  totally  irrcoaknty  ai 
^^  insufficient  for  supporting  the  conclusions  there* 
^'  Secondly,  It  appears  from  the  shewing  of  t 
^^  summons,  that  the  Pursuers  can  bring  no  ooi 
petent  evidence  for  proving  the  allegation  up 
which  the  supposed  marriage  depends.  Thirdi 
EstOi  the  parole  evidence  ofiered  would  have  be 
competent  against  Mr.  M^Adam  himself,  if 
^'^  had  been  alive ;  yet  as  no  marriage  was  actual 
^^  celebrated,  and  no  claim  of  marriage  was  ma 
^^  against  him  in  his  lifetime,  the  proof  offered 
^^  not  competent  against  his  heirs,  now  that  he 
^^  dead.  Fourthly,  The  late  Mr.  M^Adam,  at  ti 
^^  time  of  the  declarations  libelled,  was  incapabi 
**  from  insanity,  of  contracting  a  marriage.**  ^ 
Sept.13,1805.       The  Pursuers  (now  Respondents)  briefly  stat 

their  answers  to  these  defences ;  and  the  commi 
saries,  having  considered  these  pleadings,  appoint 
the  parties  to  give  in  mutual  memorials,  statii 
more  particularly  the  grounds  of  their  action  ai 
OcL«4, 1805.  defences,  and  the   relevancy  of  these   grounds 

suj^rt  or  elide  the  conclusions  of  the  libel ;  ai 
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8n  af^rwardfl  advising  those  memorials,  and   the  May  17.  19. 
v^la  process,  "  The  Commissaries  found  the  libel  ^^  '^'^'     ^ 
^'  sufficiently  explicit  to  supersede  the  necessity  of  mariiiaob— - 
<*  %  condescendence,  and,  before  answer,  allowed  the  ^  i>kclara- 
^' Pursuer  a  proof  thereof;  and  allowed  the  Defender  8e«tdbpiu»* 
^  a  coi\junct  probation  and  a  proof  of  this  specitic  sTiruTEs  k 
"  attention,  that  at  the  time  of  the  declaration  li-  ma««mo« 
"  balled  the  late  Mr.  M^Adam  was  then,  and   bad 
^  fi>r  some  time  before,  been  incapable^  by  insanity, 
^  tf  contracting  marriage.** 
The  Appellant  brought  this  interlocutor   under 
^   dke  review  of  the  Court  of  Session,  for  the  purpose 
[  (f  baving  the  scope  of  the  proof  of  alleged  insanity 
(vtber  extended;  and  having  given  in  a   special 
!  mdescendence  of  facts  relative  to  this  allegation, 
(^  Lord  Ordinary,  upon  advising  with  the  Lords, 
Quitted  to  the  commissaries  *^  with  instructions  so 
•fcrto  vary  their  interlocutor  as  to  receive  the  said 
*  condescendence,  and,  before  answer,  to  allow  the 
^  Defender  a  proof  thereof,  and  the  Pursuers  a  con-* 
^jonct  probation.*' 

The  transactions  of  the  21st  and  22d  of  March 
n^e  proved,  as  laid  in  the  summons.     The  deola-  The  declara- 
ntioD  of  marriage  by  Mr.  M^Adam,  and  the  cir-  S;;^*^^^^^^^ 
^(Dttances  attending  it,  were  i>roved  solely  by  the  only  by  paroU 
pwole  testimony  of  the  servants  present.     It  also     *  **^'®"y' 
ippeared,    that  £•  Walker  said   nothing    at    the 
iitte,  but  that  she  stood  up,  and  gave  her  hand  to 
Mr.  M^Adam  when  desired  to  do  so,  and  after  he 
\   bid  declared  that  they  were  married,  that  she  court-  The  consent 
lied  in  token  of  her  assent.     It  also  appeared,  that  v\  i.^k<.^^ven 
Mr.  M^Adam  had  from  the  commencement,  and  «"'r  h  <*«"»»*> 
daring  the  whole  period  of  the  continuance  of  the 
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Maj  17.  19.  connexion,    contemplated  the   probability  that 

f  ^'  '^^^'    J  n)ight  end  in  marriage.     When  about  to  take  h 

MARRiAOB.—  into  his  housc,  he  wrote  the  following  letter  to  ft 

APBCLARA-  g^ggn^  ._u  iStenhouse,  l6th  February,  1800.— De 

Tioir  OF  con-     **   ^  '  .      . 

SBVTDBPiuB-  ^'  dir,  I  am  going  to  take  a  girl  into  keeping;  Ii 
sTrruTBs  A*  ^^  name  is  Elizabeth  Walker,  daughter  of  the  ki 
MARRIAGE      cc  Johu  Walker  in  Knockdon,  parish  of  Straitc* 

PBR  8B.  .1 

Evidence  that  '^  ^^^  ^^^  bonds  wrote  instantly ;  and  be  sure 
Mr.  M'Adam  «  ge^j  them  by  the  very  first  post  to  Ayr,  bindir 

from  the  com-  /.  "^       ,        V     •  .  , 

menccmcni^of  "  me  and  my  heirs  to  pay  her  sixty  guineas  yean 
Sn"„7a":r  "  so  long'as  she  lives.    Write  them  w  ^Aa/  if  j\ 
the  probability  <<  ^^^^  fi;;ie  marrtf  heTy  that  she  gets  no  morejah 
natingtQina>  '^  tute,  wiUss  provided  by  a  subsequent  deed. 
T^age.  «  mean  by  that,  to  prevent  any  claim  to  a  third  1 

'^  the  moveables.  I  suppose  it  can  be  done ;  if  no 
^^  write  them  as  you  see  best.  Be  sure  that  the 
"  arrive  at  Ayr  on  Wednesday  or  Thursday  at  fi: 
'*  thest.  /  shall  be  in  Edinburgh  the  Jirst  wei 
"  oj  Marchy  and  will  bring  in  the  will ;  but  is 
'^  not  better  to  allow  it  to  remain  as  it  is,  until  u 
<^  see  what  this  produces.  I  remain,  &c.  QuiKH 
''  M^Adam.** 

On  the  day  after  the  Respondent  had  secret! 
quitted  her  brother's  house,  and  gone  to  Berbeti 
Mr.  M'Adam  addressed  to  him  a  letter,  in  the 
words:  "  Berbeth,  21st  February,  1800. — ^De 
James,  You  will,  perhaps,  be  surprised,  when 
tell  you,  your  sister  is  come  to  live  with  me.  Bi 
I  hope  you  will  not  be  angry,  when  I  assure  yoi 
^^  that  I  mean  to  behave  to  her  in  the  most  honou 
^^  able  manner.  I  have  already  settled  sixty  gu 
neas  on  her  yearly  during  her  life.  /  have  mai 
her  no  promise  of  marriage ^  but  it  is  very  probi 
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**  ^k  it  will  end  in  that.    She  and  I  would  be  very  May  17-  19. 

^  bappy  jrou  will  come  over  to-day ;  and  if  there  is  ^  '  '  ^ 
^  any  further  explanation  you  wish^  I  shall  be  glad  marriagb.-^ 
"  to  make  it  you.  I  am^  James,  yours,  &c.  Quintin  ^iom^o^com- 

lathe  month  of  January  I80I,  the  Respondent  snTvchsL. 
mt  delivered  of  a  daughter ;  and  immediately  prior  »«ARwAa» 
to  that  event,  Mr.  M^  Adam  wrote  a  letter  to  Mr. 
*  Smith,  his   agent,   proposing  to  him   a  question , 
irtudi  indicated,  that  it  was  in  his  contemplation  to 
Icgkimate  the  children  of  this  connection.     Of  this 
letter,  the  following  is  an  extract :  ^^  Berbeth,  igth 
*  January,  1801. — Miss  Walker  will  lie  in  in  a  few 
•*4yB;    if  I  get  the  Minister  of  the  parish  to 
^  dimten  the  child,  and  pay  the  fine  for  a  bastard 
*diild,  will  that,  in  the  event  of  my  ever  wishing  '' 
^  to  declare  a  marriage,  have  any  effect  of  illegiti- 
*  mating  that  child,  or  will  it  do  it?  Answer  this 
^immediately ;  it  is  the  only  part  of  the  letter  that 

**  requires  an  answer.'*     To  this  letter  Mr.  Smith 

• 

'omediately  wrote  the  foflowing  answer,  which  was 

''^wi  •  in    Mr.   M* Adam's    repositories  :    "  Edin- 

*''>'i(gh,  22d  January,  1801. — Dear  Sir,  I  am  this 

**day  favoured  with  yours  of  the  19th.    Upon  Miss 

"  iVaiker*8  in-lyinjr,  and  your  getting"* the  Minister 

.*^  l>aptize  the  child,  and  your  paying  the  fine  for 

^ Natural  child,  all  this  will  not  prevent  your  af- 

^**^^rards  legitimating  the  child,  by  de^aring  a 

^^iriage,  in  case  you  should  afterwards  choose  to 

^^    so.     From  the  time  of  the  declaration  of  mar- 

5*^^,  the  legitimacy  of  the  child  draws  back  to 

-  ^   birtb^  providing  np  other  marriage  has  inter- 
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Mtv  n.  ig.  *'  vcncd.**     A  few  days  afterwards  Mr.  M^A^af 

agam  wrote  to  Mr.  Smith :  '*  Miss  Wafkef  M»  Ai 
**  livered  of  a  daughter  on  Wednesday  last.  /  mea 
to  call  her  Katltarinejor  my  mother.^  And  in  th 
course  of  the  year  1 803,  the  Respondent  bore  tmi 
»titot^''a  ^her  daughter  to  Mr.  M^Adam,  to  whom^  after  #n 
MARRiAOB      of  his  sisters,  he  eave  the  name  of  Jean. 

PBR  8R. 

Jan  ?6, 1801.      '^^  evidence  of  Mr.  Campbell,  of  Treesbank,  la 
Sfptfoib*  r  or   ta  the  same  conclusion.     "  He  stated  that  he  ws 

October  J  804.  -tT^xm^Ai  -r^ii 

^^  out  coursmg  with  Mr.  M^Adam,  at  Kerbetb,  mot 
^  they' had  been  talking  together  of  Mr.  M^AdMH' 
**  new  approach;  and  his  bridge  over  the  river  Dooil 
*^  That  Mr.  M^Adam  started  the  subject  of  mat 
riage,  and  spoke  of  Betsy,  meaning  Elizabetl 
Walker,  the  Pursuer:  That,  among  other  tfaingi 
Mr.  M' Adam  said,  that  the  great  objection  be  bn 
always  had  to  marriage  was,  the  fear  of  having  nc 
family,  which  would  have  made  him  the  mostmf* 
^*  serable  man  alive :  That  his  cousins,  CapCaic 
"  M'Adam  the  Defender,  and  Mr.  M^Adam  a 
"  Turnbcry,  were  most  excellent  people,  but  they  ha 
*'  no  families ;  and  he  alluded  to  a  brother  of  their 
who  had  a  family,  but  of  whom  he  spoke  in  terf 
of  the  greatest  disapprobation  ;  and  said,  that  i 
was  resolved  that  he  should  never  get  a  shilling 
his,  as  marriage  could  always  take  place  on  deaf' 
bed:  By  all  which,  the  Deponent  understood  Nfl 
*•  M*Adam  to  niean^  that  it  was  in  bis  power 
^*  marry  Mifjs  Walker  on  death-bed ;  and  the  \m 
*'  pression  made  on  the  mind  of  the  Deponent  b 
"  this  conversation  was  such,  that  although  h 
*^  would^  before  it  took  place^  have  laid  a  bet,  tha 
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M'Adam  would  not  many  Miss  Walker,  he  May  i7.  19. 
Id  then,  and  afterwards,  have  betted,  that  such  ^^'^^^^*  ^ 
kiriage  would  take  place.**  marrtagb.-— 

great  object  of  the  evidence  in  defence  was  Tiot^op  coir- 
ire  the  insanity  of  Mr.  M'Adam.     It  appeared  «rnt  DBPRm- 
.  March  1803  he  was  tor  a  short  time  ravms;  sriruTss  a. 
but  as  he  had  been  drinking  to  excess  at  that  *«^»"*ao» 

O  PER  SB. 

,  this  was  considered  as  rather  the  frenzy  of  Evident  in 
nation.     Some  of  the  servants  deponed,  that  defence  to 

prove  the  in^ 

;  periodically  subject  to  pains  in  the  stomach,  sanity  of  Mr. 
panied  with  head-ach,  flushing  of  the  face, 
1  incapacity  of  sleep  for  several  nights  toge-         , 
vbich  had  a  strong  eftect  on  his  mind :  that 
attacked  by   these  complaints   he  was  occa- 
y  excessively  depressed,  and  at  other  times 
ively  irritable,  and  broke  out  into  "  raptures 
lion,''  as  one  of  the   witnesses  expressed   it, 
It  any  apparent  reason.    In  March  1804,  Mr. 
sm  himself,  in  speaking  of  his  complaints  to 
.  Hugh   Logan,  Surgeon,  in   Maybole,  said, 
'  they  were  most  distressing — that  while  un- 
^he  influence  of  them  the  world  appeared  to  look 
I  contempt  upon  him  ;  and  that  once  or  twice 
^as  so  ill  as  to  have  nearly  formed  the  resolution 
destroying  himself  T  and  Mr.  Logan  gave  it  as 
minion,  "  that  Mr.  M^Adam   was  under  the 
lence  of  melancholic  insanity  to  a  certain  de- 
j,  and  that  it  often  happens  that  this  species  of 
niiy  leads  to  suicide.*'     Some  of  the. servants  . 
se  deponed,  that  for  a  day  or  too  previous  to, 
a  the  day  of  his  death,  he  complained  of  these 
lers  in  his  stomach  :  "  that  he  felt  a  burning 
i  there  which  rose  up  to  his  throat  as  if  it  would 
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May  17.  19.  "  suffocate  him  ;  that  he  asked  the  same  qnestiofl 
tu  ^^^'^'^    ^   «  three  or  four  times  after  it  had  bwn  answeredj  and 
MARRiACK.-*  ^^  that  he  himself  complained  on  the  morning  of  bii 
TioNor  coK-  **  death,  that  he  had  got  no  sleep  for  three  nights  nm- 
BKNiui  PR  A-  <<  ning-**  One  of  the  servants  statedj  that  he  puttiit 
81IIUTK4A     fire-arms  out"  of  the  way   when  he  thought  Mr. 
rw  IK***      M*Adam  was  unwell.     It  appeared,  that  about  t 

fortnight  before  his  death,  aaold  gardener^  who  bid  ; 

been  long  in  the  fumily,  advised  him  to.  many  Mi9  ^ 

Walker,  and  that  he  then  said  *^  he  woyld  not  manx 

*^  her,  and  t/iot  he  u^ould  blow  his  brains  out  the  i^l 

"  he  warned  her."*     On  the  morning  of  the  day  of 

his  death,  before  breakfast,  he  wrote  a  codicil  to  hil 

trust-deed  of  settlement  in    these  words  : — "  Bfl^ 

"  beth,  2ld  March,  1805. — To  Sir  John  Masmlll 

*'  Uafc  mjf  chcshut  horse  and  pointer  Sancho,  oi 

**  Major  too  if'  he  chooses.     The  rest  are  ratkf- 

Cbndiitiont     "  o/rf.*' — From  all  these  circumstances  the  Appellaat 

tiic  evkirnce     drew  the  coiiclusion,  that  Mr.  M^Adam  was  subjfd 

by^ihe  Apjicl-  ^^  ptTiodical  derangement ;  that  he  was  under  thi 

influence  of  this  malady  at  the  time  of  the  alleged 
marriage,    and  when  he  committed  the   suppose! 
suicide ;    that  it  appeared  from  the  codicil  aboy»  j 
mentioned,  that  he  entertained  the  purpose  of  8iu*  | 
cide  on  the  morning  of.  the  day  of  his  death ;  tbit 
the  purpose  of  marrying  Miss  Walker  and  the  poif- 
pose  of  suicide  were  associated  in  his  distempered 
imagination,  and  that  both  ly^re  the  effect  of  insanity- 
ErkWiK*  pro-       On  the  other  hand,  the  Earl  of  Eglinton,  tta 
Punuers.CRc-  Earl  of  CasilHs,  Sir  Andrew  Cathcart,  Sir  Adam 
pime*tfw*«.***  Fergusson,  and  a  great  number  of  other  witnesses  of 
niiy  of  Mr.      the  uiost  respectable  description,  several  of  them  of 

the  medical  profession,  who  had  been  in  haUti  ci 
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est  intimacy  with  Mr.  M^Adam^  who  had  May  17.  19, 
ed  business  of  a  public  nature  with  him,  and  ^^'  '^^^'  ^ 
n  employed  by  and  with  him  in  the  manage-  marriage.-* 
'  bis  private  affairs,  who  had  been  consulted  ^  declara- 

*  ^  '       ^  ^  TION  OF  COV* 

on  the  subject  of  his  complaints,  and  had  sextdepra* 
D  when  under  their  influence — all  concurred  stAutes  a 


ring,  that  they  had  not  only  never  observed  marriage 
M'Adam  any  tendency  to  insanity,  but  that 
ys  appeared  to  them  a  man  of  unusually 
nd  vigorous  understanding.  The  Respon- 
kewise  traced  the  conduct  of  Mr,  M^Adam 
»ch  day  for  a  week  before  his  death  by 
f  the  most  unexceptionable  witnesses,"  who 
{  best  opportunities  of  observation,  all  of 
eponed,  that  they  never  discovered  in  him 
:  vestige  of  mental  derangeiAent.  Even  the 
I  who  spoke  particularly  to  the  existence  and 
>f  his  bodily  complaints,  could  not  say  di- 
hat  he  was  deranged.  Tlie  only  witness 
nt  to  that  extent  was  Mr.  Hugh  Logan,  a 
practitioner,  who  had  never  seen  Mr. 
1  when  labouring  under  his  stomach  disor« 
ose  opinion  that  Mr.  M^Adam  was  under 
jence  of  melancholic  insanitv  to  a  certain 
appeared  to  rest  upon  his  theory,  "  that 
complaints,  in  his  (Mr.  M'Adam*s)  and  all 
the  kind,  were  the  effect  of  a  morbid  state 
brain  operating  by  sympathy  on   the  sto- 

$  attempted  on  the  part  of  the  Appellant,  The  attempt 
lis  case  of  constitutional   insanity  in    Mr.  h^cmUtaryten- 
if    by   ffoinff    into    evidence   of  the  insa-  dencytoima- 

''.^00  .  nity    OTcr- 

ome  of  his  relations  by  th$  mother's  side ;  ruled  by  the 

M 
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May  17.  19-  but  this  was  resisted  by  the  Commissaries^  and  aisc 

^^'  '*'^'     ^  upon  review,  by  the  Court  of  Session. 

MARK  AOB.—  The  Pursuers  (Respondents)  therefore  contended 

A  ^t^J;^*^-  First,  That  there  was  no  foundation  whatever  fbi 

SBWT  DE  pRjB-  the  plea  of  insanity,  but  that  it  had  been  established 

sTfruTBB  A  by  the  most  striking  and  decided  testimony^  ibm 

MARtiAai  jjf^^  M'Adam  was  in  a  state  of  perfect  mental  v5 

PBR  8B.  *      ,  .  •        , 

CommisMries  gour ;  and  that  in  the  business  of  his  marriage,  b  1 
If  S^"'^  ®^    conduct  was  not  the  effect  of  any  insane  or  eves 

sudden  impulse,  but  of  a  deliberate  and  long-med.: 
tated  purpose. 

Secondly,  That  the  facts  alleged  in  the  libd  c: 
the  summons  were  fiilly  sufficient  in  law  to  sotf 
tain  the  conclusions  of  the  action ;  and  for  thi 
they  gave  the  reasons,  afterwards  stated  in  sub^- 
stance  on  the  appeal  case,  viz. :  *'  That  by  the  Itwo 
Scotland,  marriage  was  held  to  be  a  civil  contract 
to  the  constitution  of  which,  nothing  more  was  »• 
**  sential  than  the  consent  of  the  parties,  expressec 
**  by  words,  either  spoken  or  written ;  or  manifestec 
"  either  by  the  unequivocal  conduct  of  the  parties 
**  or  by  such  presumptive  indications  of  present  coa- 
^  sent  as  the  law  allows  not  to  be  questioned  and  tr^ 
*'  versed.  Of  the  first  kind  are  explicit  declaratioDfl 
per  verba  deprasentif  either  spoken  in  the  presenc* 
of  competent  witnesses,  or  committed  to  writing,  ai*^ 
*^  those  writings  interchanged  by  the  parties :  Of  th 
**  second  kind  are,*  on  the  one  hand,  continued  cob^ 
**  bitation  in  the  avowed  characters  of  husband  a^ 
'^  wife ;  or,  on  the  other  hand,  a  promise  of  m^ 
*'  riage,  subsequente  copula  ;  from  which  last  fact  tt 
"  law  infers,  presumpt  tone  juris  et  dejure,  that  th 
'*  previous  promise  was  then  intentionally  convert^ 


€€ 
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^  into  present  consent.  From  these  principles  flow  May  17.  19. 
**  the  two  negative  propositions :  First,  ITiat  the  ^^'  ^^^^'_  ^ 
^  fiDnnsof  a  religious  celebration,  although  prescribed  marriaob.-* 

*  by  the  church,  and  approved  of  by  the  law,  are  not  ^^^If^^^l^'^ 
^  enential  in  the  expression  of  matrimonial  consent ;  tEvr  db  nm-* 
''and.  Secondly,  That  when  such  consent  has  been  sTrruTBs  a 

*  rivm,  it  derives  no  additional  force  from  subse-  *«^""*a^* 
"qnent  consummation. 

^  These  leading  principles  of  the  law  of  Scotland, 

*  bi?e  been  derived  from  the  well  known  doctrines  of 
''the  canon  law ;  which,  in  all  this  class  of  matrimo- 
^  flial  obligations,  may  be  stated  as  the  general  law  of 

*  civilized  Christendom,  unless,  in  so  far  as  local  and 
'     ''poiitive  institutions  have  innovated  on  the  ancient 

*  syitem.  Of  the  adoption  of  these  principles  into 
^  the  existing  law  of  Scotland,  there  is  the  most  un« 
"doubted  evidence,  in  all  the  writings  of  authority 
''on  that  law,  and  in  the  decisions  of  the  Consisto<> 

*  rial  and  Civil  Courts. 

"  Against  these  weighty  authorities,  the  Appellant 
'^  had  been  able  to  refer  to  nothing  more  substantial 
^  than  a  sceptical  tract,  by  the  late  ingenious  Lord 
'*  Karnes,  contained  in  a  work  entitled,  *  Elucidations 
respecting  the  Law  of  Scotland.*     But  a  serious 
*  refutation  of  the  opinion  of  Lord  Kames  on  thi$ 
subject  would  be  very  superfluous.     It  was  ob-> 
served  on  the  Bench,  when  the  Judgment  now  ap^ 
pealed  from  was  pronounced,   that  this  tract  is 
throughout  a  tissue  of  error,  always  brought  for^ 
ward  in  Consistorial  causes  of  the  present  descrip- 
tion, and  always  treated  with  contempt  by  the 
^  Court.    And  it  has  been  still  more  lately  observed  ^^^of  tht 

.  ,  ^  ,  judgment  m 

by  a  very  high  authority,  *  that  his  extreme  inac-  the  cauM  •£ 
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f  Birr  DK  mA- 
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Against  Dul- 
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•  Tnlfrf<H'iitor 
ol'thf  Vu\\\* 

Ing  iho  iiiAr* 
lU||t  vuliU. 


^^  curacy  in  what  be  ventures  to  state,  with  ret 
^^  both  to  the  ancient  canon  law,  an(^  to  the 
^^  dem  English  law,  tends  not  a  little  to  shak< 
"  credit  of  his  representations  of  all  law  whate^ 
The  same  learned  person  has  added  with  great  d 
^^  that  it  is  easy  to  strike  the  balance  upon  this 
^^  of  authorities ;  they  are  all  in  one  scale,  a 
^^  ponderous  mass  on  one  side,  and  totally  unresi 
*^  on  the  other.** 

Thirdly,  That  the  allegations  in  the  libel  had  1 
fully  established  by  competent  evidence,  for  in 
case  of  a  declaration  of  consent  de  prasenti,  it 
pcared  necessarily  to  follow  that  it. might  be  pr 
by  parole  testimony ;  and  Stair  had  accordii 
laid,  **  that  marriage  might  be  proved  by  witne 
'^  which  was  a  direct  and  immediate  probati 
Tlie  only  way  in  which  the  defender  (Appell 
could  dispute  this  proposition,  was  by  confpuni 
a  di^claration  of  present  consent  to  marriage,  w 
promise  of  marriage  defuturo. 

llie  proof  on  both  sides  having  been  at  lei 
concluded,  the  Coihmissaries  proceeded  to  give  1 
judgment  in  the  cause,  in  the  following  tei 
**  The  Commissaries  having  resumed  considers 
*'  of  this  cause,  with  the  productions  and  prooi 
"  both  parties,  and  whole  process,  find  it  prove 
**  riMil  evidence,  that  some  years  prior  to  the 
'*  180r>|  the  late  Quintin  M'Adam  had  formed  ; 
•*  solution  of  making  the  Pursuer,  Elizabeth  Wa 
•'  his  wife,  and  legitimating  the  children  whicl: 
**  luul  hon\o  to  him,  at  some  future  }^riod  :  Fii 
•*  4*loarly  proven,  that  on  the  forenoon  of  the 
«  day  of  March,  1805,  Mr.  M^Vdam  carried 
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*  purpose  into  execution,  by  joining  his  hands  with  May  I7.  19, 
*'  those  of  tlie  Pursuer,  and  declaring  her  to  be  his  ^J'  '^'^'  j 
^  wife,  and  her  children  his  lawful  children,  in  pre-  marriage — 
'*  sence  of  several  persons  whom  he  had  called  up  to  ^^qI^o^I^'^^ 
^  his  dining-room  to  be  witnesses  to  this  declaration  :  iEwr  de  pra« 
*^  Find,  that  this  declaration  was  made  in  the  most  srruTBs  a  * 

*  solemn,  serious,  and  deliberate  manner;  that  the  ^'a*"'^^** 

*  late  Mr.  M'Adam  was  in  his  perfect  sound  mind ; 
"  that  the  deportment  of  the  Pursuer  clearly  iridi- 

';  *cated  her  approbation  of  what  Mr.  M^Adam  had 
"done*;  that  on  this  occasion,    Mr.  M* Adam  and 

;  "the  Pursuer  mutually  accepted  of  each  other  as 
'^buiband  and  wife:  Find   these  facts  relevant  to 

i:  \  **  infer  marriage  betwixt  the  late  Mr.  M'Adaoi  and 

■^\  *Ae  Pursuer  ;  that  by  this  declaration,  the  status 

*  of  the  Pursuer  as  his  wife,  and  of  her  children  as 
*hii  lawful  children,   was  fixed,  and  could  not  be 

*  ifected  by  any  subsequent  act  of  Mr.  M*Adam  : 
*Find  the  condescendence  on  which  the  defence 

*  was  founded  not  proven,  and  repel  the  defence, 

^    ''and  decern  in  the  conclusions  of  marriage  and    • 
*leptimacy  in  terms  of  the  libel.** 

This  judgment  was  brought  under  the  review  of 
Ac  Court  of  Session,  by  a  Bill  of  Advocation,  on  Affirined  hf 

iL  ^    1       A         11  1-11  f  JheCourtoT 

•Depart  of  the  Appellant;  and  with  the  consent  of  Seuion. 

parties,  the  LordRobertson,  Ordinary,  *'  appointed 

^  the  parties  to  prepare  and  print  memorials,  to  be 

'^pot  into  the  boxes  quam  primumy  in  order  to  be    ' 

^reported   to  the  Court.**     And  on  advising  the 

cause^  the  Lords  of  Session  directed  the  Lord  Or- 

iHnary   to  pronounce   the    following    interlocutor: 

'^  The  Lord  Ordinary  having  again  considered  this 

^  bil|^  with  procedure  apd  writings  produccdj^  and 


l6$  CASES  IN  THE  HOUSE  OF  LORDS 

May  v7.  10.  ^^  also  memorials  for  the  parties^  and  advised  witli^ 

V'  '^j^'    ,   «  the  Lords,  refuses  the  bill,  &c." 

liAEJixAei}.-^      Against  this  interlocutor,  the  Appellant  reclaimed  1 

Tiojf^orcoir-  ^y  V^^^^^^^9  ^^^  o»  advising  that  petition;  with  J 
ssvTDBPKji-  answers  for  the  Respondent,  the  following  interlo— 
•TITIITB0  A  cutor  was  pronounced :  ^^  The  Lords  having  advised  J 
MAftRiA««      €(  ijjig  petition,  with  the  answers  thereto,  they  ad-- 

PER  SS.  »  "^  /  •  1  •  1 

^'  here  to  the  interlocutor  reclaimed  against,  and  re-  - 
"  fiise  the  desire  of  the  petition.** 
Appeal  Against  these  interlocutors,  and  also  against  the  ^ 

interlocutors  over-ruling  the  attempt  to  prove  mental 
derangement  in  some  of  Mr.  M'Adam*s  maternal 
relations,  the  Appellant  lodged  his  appeal.  It  was 
contended  on  the  part  of  the  Respondents  that  as 
the  Appellant  had  acquiesced  in  these  last  interlo- 
cutors and  suffered  the  cause  to  proceed,  an  appeal 
fix>m  them  was  no  longer  competent.  But  from 
the  view  of  the  case  upon  which  the  final  decisicm 
turned,  it  was  not  found  necessary  to  touch  upon 
this  point, 

Argament  for       Jtfrf  Clerk  (for  the  Appellant.)  1  st.  He  still  in- 
1  *  o!rftiio'^  sisted  that  the  insanity  of  Mr.  M'Adam  had  been 
astottical-      proved;  that  the  declaration  in  question  was  made 
tgpaummij'  under   the   influence   of  the  malady,   from   some 
vague  imagination  floating  in  his  mind,  relative  to 
the   legitimation  of  his  children  before  his  death, 
which  he  was  at  the  time  resolved  to  procure  by  bis 
own  hand ;  that  the  declaration  was  as  much  a  pre- 
lude to  his  purpose  of  scU-destruction,  as  his  graspr 
ing  the  pistol ;  and  that  even  though  this  pur]K>se 
of  setf  destruction  were  not  the  effect  of  insanity, 
it  was  clear  from  his  entertaining  it  at  the  time^  that 
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be  did.  not  propose  to  live  with  the  Respondent  May  17.  19. 

Walker  as  his  wife,  nor  intend  that  consortium  vita  ^'        '   j 
which  was  considered  as  entering  into  the  definition  marriage  — 
of  marriafife.  ^  dbclara- 

2d,  The  Appellant  ought  to  have  been  allowed  sbvt  db  prjbp 
die  farther  proof  of  Mr.  M^Adam^s  insanity,  by  ^titutbs  a 
finmug  that  it  was  constitutional  in  his  mother's  ^^**i^** 
&mily,  because  it  was  clearly  a  relevant  fact ;  and  ^d,  Qocttion 
therefore  it  was  no  good  objection  to  such  proof  **.  *?.*!**  ^ 

...  .      r  miMibiliiy  of 

tbit  the  feelings  of  third  parties  might  be  inciden-  evidence  of  an 

tally  hurt  by  it.     A  case  had  been  prepared  from  \:^J^to 

Ae  evidence,  and  submitted  to  some  eminent  phy-  inanity. 

flcians,  whp  gavesuch  an  opinion  relative  to  the  nature 

of  the  malady  indicated  by  the  symptoms  as  in- 

dooed  the  Appellant  to  submit  another  case  to  Dr^ 

Alexander  Monro,  senior,  in  regard  to  the  relevancy . 

of  proving  the  tendency  to  insanity  in  the  maternal 

relations    of  the   deceased;   and   Df.  Monro  had 

given  an  opinion  decidedly  in  favour  of  the  Ap* 

pellant,  which,  however,  the  Court  below  had  or*- 

dered  to  be  expunged  from  the  proceedings.     In 

ngard  to  the  relevancy  of  the  fact  in  question,  and 

^ko  to  show  that  the  symptoms  of  Mr.  M^Adam's 

^mplaints  were  such  as  indicate  insanity,  he  cited 

<  variety  of  the  most  eminent  medical  writers  on 

insanity. 

8d,    Supposing    the    plea    of   insanity  out    of  3d,  Wliethcr, 
*he  question,    the    pretended    marriage    was    not  o"^f/J^"pf,^'of 
proved :  First,  because  the  facts  were  not  sufficient  insanity,  the 
*o  establish  a  marriage :  Secondly,  because  if  they  proved^  T* 
^cre,  they  could  not  be  proved  by  parole  evidence, 
tut  only  by  writ,  or  oath  of  party.     First,  there 
^ere  only  three  ways  by  which  a  marriage  could  be 
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May  17.  19.  Constituted:  First,  by.  actual  celebration  in  facie 
V'^^^^'  ^j  ecclesia :  Secondly,  cohabitation  of  the  parties  as 
jcARRiAGE.—  man  and  wife,  which  affords  a  legal  presumption  of 
TioKOF CON-  m^^'^i^g®  •  Thirdly,  a  previous  promise,  or  a  decla- 
SEHTDBPKJB-  nttiou  of  marriagc  with  subsequent  copula^  and  a 
sTiTUT^  A  decree  of  the  proper  Court  finding  that  the  parties 
BCARRiAOB      ^j^  married.   None  of  these  modes  were  adopted  in 

PER  SB.  '^     . 

Argument  ^"^  present  case.  It  was  no  regular  marriage 
that  the  facts  infacic  ecclesi(B ;  there  was  no  cohabitation  as  man 
tficient  to  con-  and  wife,  no  promise  or  declaration  with  subsequent 
•auiteamar-    ^.^p^i^^  no  celebrator,  not  even  a  blacksmith.     He 

then  cited  various  authorities  to  show  that  nothing 
was  understood  by  the  law  of  Scotland  before  the 
Reformation  to  constitute  marriage,  but  celebration 

1551.  c.  19*^    infacic  ecclesia  j  and  particularly  the  act  relative  to 

bigamy,  where  the  crime  is  made  to  consist  in 
marrying  a  second  husband  or  wife,  the  first  being 
alive,  "  contrair  to  the  aith  and  promise  made  at 
^^  the  solemnization.*^  The'medium  peccati  here  was 
perjury :  but  there  could  be  no  pretence  for  sayings 
that  Miss  Walker  would  have  been  guilty  of  bi- 
gamy, or  perjury,  though  she  had  married  another 
.    after  this  declaration.     Kames^s  Elucidatibns,  article 

Djctionna'ife    5,  p.  2Q — Canons  of  the  church,  drawn  up  at  Perth 

in  the  years  1242  and  1269 — Act  of  1503,  c.  77^ — 
Sir  J.  Mackenzie's  Observations,  p.  11 4-— Mack- 
enzie's Criminal  Law,  p.  5g,  were  authorities  to 
the  same  point.  Even  after  the  Reformation  there 
was  no  idea  that  there  could  be  a  marriage,  without 
a  celebrator  of  some  description,  and  he  cited  Spotts-^ 
woode's  Church  History,  b,  1.  p.  172. — Directory 
for  Worship,  1643. — Act  6  and  7  of  Assembly, 
1^90,  and    Act   15  of  Assembly,  1715.— Act  of 


deDroitCano 
nique 
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hr.  1641,  c.  8^  revived  by  l66l,c.  34,  and  Act  May  17.  19. 
of  Par,  1698,  c.  6. — Cohabitation  as  husband  and  ^J- *^^^-^^ 
wife,  and  promise  or  declaration  cum  copula^  were  marriage.-* 
diftrent  questions.     There,  matters  were  not  entire.  iJi,oH^oF  coir. 
The  question  here  was,  whether  a  bare  declaration,  8s>t  de  pr jd- 
iNritfaout  any  celebrator,  constituted  a  marriage,  or  stitutbs  a 
^coaM  prevent  either  of  the  parties  from  resiling, 
#*€itfi  integris.    The  Respondents  relied,  not  on 
pvecedent  or  practice,  buf  on  certain  passages  in 
Stair,  b.  1.  tit.  4.,  and  Erskine,  b.  1.  tit.  6.    Both 
^^rriten  were  vague  and  obscure  upon  this  point,  and 
'^^Im  properly  considered  would  not  bear  out  the 
^i|;ainent  for  the  Respondents.     Mudi  was  said 
^kmi  consent  making  the  marriage,    *^  consensus, 
^^  mn  cancubituSjfacit  nuptias*'  But  upon  the  Res* 
pondents'  doctrine  the  maxim  was  absurd.     W6uld 
^^^cnsent  by  parties  at  600  miles  distance  from  each 
ocfber,  and  who  never  saw  each  other,  be  sufficient? 
^Ibe  consent  must  be  to  something  done,  viz.  to  such 
<i>ercnnonies  as  by  law  constitute  a  marriage.     At  the 
^iLecmtion  of  the  antenuptial  contracts,  the  parties 
Solemnly  declare  per  verba  de  prasenti,  that  they 
^^e  each  other,  &c.  &c.  and  yet,  after  this,  either 
partis  at  liberty  to  resile,  rebus  integris j  and  is  not 
^"veii  liable  to  the  other  in  damages,  unless  under 
special  circumstances.     Here  then  was  an  instance 
<rf  a  much  more  solemn  declaration  than  that  of 
M^Adam,  and  by  both  parties ;  and  yet  this  was  no 
'marriage.     But  then  it  was  said,  that  in  the  con- 
tracts the  parties  did  not  intend  a  present  marriage : 
wippose,  however,  they  did  intend  a  present  mar- 
^^i  still,  being  but  a  bare  declaration,  it  would 
^^»  per  se^  constitute  a  marriage. 


nan. 
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May  17.  19.  With  respect  to  the  decided  cases,  there  wa 
f A.  1613.    ^   jj^j  ^^^  jj^  which  a  declaration  of  marriage  han 

^lAKKiAGB.—  heen  found  sufficient^  per  se^  to  constitute  a  mai 
A  DBCLARA-  ^  fiagc,  vcbus  integris,  and  the  following  cases  wer 
sBVTDBFits-  cited  and  commented  upon  in  proof  of  this  asser 
SmuTMA  tion: — M^Lauchlan  v.  Dobsan,  Dec.  6,  1796*- 
MAKsiAM      jHf^Kie  V.  Ferguson,  1782. — Cochrane  v.  Edmm 

stone,  1802, — Johnston  if.  Smiths,  Nov.  16,  I76t 
Diet  IV,  voce  Proof,  p.  iGg.-^M^Innes  v.  Man 
Dec.  20,  1781.— /TAiVe  v.  Hepburn,  Nov.  le 
1785.— Taylor  v.  Kello,  Feb.  16,  nsQ^^An 
derson  v.  Fullerton,  Nov*  13,  1795. — Ballantm 
V.  fVaUace,  1773. — Cameron  v.  Malcom,  JuneOC 
1756. — Allan  V.  Young,  in  J 7 73. 

In  the  case  of  M^Kie  and  Fei^uson,  bam  wer 
twice  proclaimed  under  the  authority  of  a  line  sub 
scribed  by  the  parties.  The  lady  was  prevaile 
upon  to  subscribe  a  letter  to  the  Session  clerk,  t 
proceed  no  farther.  The  parties  afterwards  met 
went  to  bed  together,  where  they  continued  an  bovu 
with  the  door  locked.  Six  persons  were  then  k 
troduced,  in  whose  presence  they  declared,  thi 
they  were  married.  This  was  held  to  be  a  mai 
riage ;  but  then  the  distinction  in  that  case  was^  thi 
matters  were  not  entire,  for  consummation  mui 
have  been  presumed. 

{Chancellor.  They  were  in  bed  together  1 
hour  before  the  declaration,  but  it  did  not  appei 
that  they  were  alone  a  moment  after.) 

In  the  case  of  M^Lauchlan  and  Dobson,  M 
H.  Erskinc,  who  was  in  the  cause,  took  a  note  i 
the  observations  of  the  Justice-Clerk,  M^Queei 
the  greatest  Scotch  lawyer  of  his  age^  which  agree 
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with  a  note  taken  by  another  counsel  at  the  same  May  17.  19. 

tiiDe.    This  note  was  as  follows:  yi.  is  13^    ^ 

"Jiutice-Cierk.    Case  new:  but  the  law  is  old  maskiasb. 

"vAttttUd.  ADBCLA.A. 

TIOVOPCOV- 

^'Two  tacts  admitted  hinc  inde*    No  celebration;  sbvtdbpeji. 
^noamcubiius;  nor  promise  of  marriage  followed  sTvri'tw'A 

""hj  copula.  MARWAM 

...  '**  •*• 

"  Contract  as  to  land  not  binding  till  regularly  Opinion  of 

^executed,  unless  where  res  non  sunt  integva :  A  Jt^^^  ^ 

^promise  without  copula^  locus  posnitentia.    Even 

^mbal  consent  de  prasenti  admits  pcenitentia. 

'Form  of  contracts  contains  express  obligation  to 

^celebrate ;  till  tliat  done,  either  party  may  resile. 

"Private  consent  is  not  the  consensus  the  law  looks 

''to.    It  must  be  before  a  priest,  or  something  egui^ 

^  talent.  They  must  take  the  oath  of  God  to  take  each 

^othen     A  present  consent  not  follow6d  with  any 

^  thing,  may  be  mutually  given  up.     But  if  so,  it 

*  cannot  be  marriage.'^ 

If  this,  then,  was  not  such  a  ceremoi^y  as  consti- 
tuted a  marriage  per  se,  it  was  not  such  as  would 
Authorise  the  Courts  to  compel  marriage  by  process; 
^ikI  in  proof  of  this,  he  cited  Karnes's  Elucidations, 
p.  31,  S2. — Balfour  (Marriage). — Spottswoode 
C Marriage ).'^Cr^ig.  lib.  2.  d.  18.  IQ. — nStair,  b.  1. 
tit  4.  sect.  6. — Karnes's  EIu.  p.  33.  34. — Bankton, 
V 4.  tit.  45*  sect.  49. — Erskine,  b.  1.  tit.  6.  sect.  3. — 
^oung  V.  Irvincj  Diet.  vol.  l.  p.  565. — Haydon 
^«  Goutdj  Burn's.  Eccle.  Law,  vol.  2.  p.  41 6. 

But  suppose  a  mere  declaration  of  consent  de  pra- 
^tnti  did  constitute  marriage,  there  was  no  such 
*ling  in  the  present  case.  The  Respondent  Walker 
^d  nothing,  but  was  a  mere  passive  spectator  of 
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lli^  17.  19.  the  scene.    No  marriage  therefore  took  place, 
f  I.  '*'^*    ^   marriage  is  a  mutual  contract,  and  requires  the 
MAKRiAG^.—  sent  of  two  parties  which   consent  on    both 

TioN^o^coN-  "^"^^  ^^  distinctly  and  unequivocally  expre^^. 
tENT  DE  PRiE-      Sccottdly,   y/   uudu  entissio  verborum,    as   th^    i 

sTiTUTEsJ  A  was,  could  not  be  proved  by  parole  evidence  to  tl — 3 

MARRIAGE  effcct  of  establishing:  a  marriaee  per  se.    This 

PER  SB.  ...  or 

That  if  the      strongly    implied  in    those   passages    of  Banki 
facu  were  suf-  ^^j  Stair,  which  touched  upon  this  point.     It 

ficient,  they  '  t     i  i   .       .    j 

could  not  be     no  answer  to  say  that  a  regularly  celebrated^  ms 
role  tttiiioa^'  riage  might  be  proved  by  parole  testimony;  as 
^7*  public  solemnization  of  a  regular  marriage  was  vi 

unlike  the  naked  emission  of  words  in  prival 
Even  in  the  case  of  a  promise  cum  copula^  in  01 
to  lay  the  ground  for  establishing  a  marriage,  th^  ^ 
promise  must  be  proved  by  writ,  or  oath  of 
though  the  copula,  e^'  necessitate  rei,  may  be 
by  parole  testimony.  To  allow  a  proof  by  parole^^ 
of  such  a  declaration  as  this,  to  the  effect  of 
blishing-  a  marriage^  would  be  fitill  more  dangeroi 
than  allowing  a  proof  by  parole  of  a  promise  cut 
copula  to  the  same  eiTect.  But  even  if  such  proo9 
could  be  admitted  while  the  party  was  alive,  it^ 
could  not  after  his  death. — Cockburn  contra  Logan-  ^ 
Diet.  July,  1670. — Bankton  b.  !•  tit.  5.— Dirle- 
ton^s  Doubts,  voce  Marriage  and  Legitimation. 
Mr.  Leach  followed  on  the  same  side. 

ArgomeDt  for 
the  RespoD- 

Flm '  That  '^'^  ^'  Romilly  (for  the  Respondents.)  First,  After  a 
the  plea  of  in-  particular  statement  of  the  evidence,  in  regard  to  the 
roadc  o^t  by^  question  of  insanity,  he  remarked  that  the  witnesses 
the  evidence,  ^ho  deponed  to  the  soundness  of  Mr.  M^Adam*s 
uaiy.  mind^  were  of  a  much  superior  description  to  thosa 
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M  whom  the  Appellant  relied. — ^Tliey  had  every  May  17.  19. 

€j)portunity  of  forming  a  correct  estimate  of  the  ^'''^*^'^^ 

state  of  Mr.  M*Adam*8  intellects,  and  they  spoke  marriaob. 

decisively  to  the  fact,  that  he  was  not  only  totally  tiok^of  coir* 

fieefinom  any  appearance  of  mental  derangement,  sentdbprji^ 

m_      .  £•  I  •  .  J  8BNTI  GOBI* 

DQt  was  a  man  ot  uncommonly  vigorous  under-  stitutbsa 
stou[idiug ;  yet  the  species  of  insanity  attributed  to  ^'arriaob 
&Ir.  M'Adam  was  not  such  as  could  have  been  con- 
cealed if  it  had  existed.  He  purposely  avoided 
flaying  any  thing  as  to  the  medical  authorities  on 
iprhich  the  Appellant  relied,  because,  however  valu-* 
aUe  the  testimony  of  such  men  might  be  in  ques- 
tions of  insanity  when  speaking  from  personal 
kxiowledge  and  careful  observation  of  the  indivi- 
dual, nothing  could  be  more  fallacious  than  to  jtry 
judicially  the  condition  of  any  person  by  a  compa- 
>iaoQ  of  his  alleged  symptoms  with  those  which  ^ 

^^cre  stated  by  medical  authorities  to  be  usually 
tile  concomitants  of  insanity,  or  to  submit  the 
opinions  of  medical  men,  taken  upon  cases  laid  ^ 
fore  them  with  a  description  of  symptoms,  as  evi- 
dence to  a  Court  of  Justice.  It  was  no  uncommon 
tiling  for  an  ignorant  person,  in  reading  a  treatise 
on  diseases,  to  fancy  that  he  had  the  symptoms  of 
b11  the  diseases  about  which  he  read. 

Secondly,  In  regard  to  the  attempt  to  prove  an  Secondly, 
hereditary  tendency  to  insanity,  if  this  were  to  be  an/a!uhoHtf 
flowed,  it  micrht  be  nccessarv  to  follow  out  that  wcrcopijoscd 

'  1  1  r-         11  to  the  adjiiissi- 

ptoof  through   a   great  number  of  collateral   rela-  biUtyofthe 

tions,  and    to   try  twenty  causes   instead   of  one.  provc"^ire. 
Mr.  Clerk  with  all  his  knowledge  of  Scotch  law,  rediiary  ten- 
Mdnot  been  able  to  produce  a  single  authority  for  nity. 
tttch  a  proceedmg.      Something  of  the  kind  was 
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done  or  attempted  in  KinIoch*8  case^  and  n 
stopped.  That  was  all. — In  a  late  case  in  the  Coi 
mon  Pleas,  the  heir  at  law  offered  to  prove  hei 
ditary  insanity  against  a  testator,  but  this  proof  w 
rejected;  so  that  in  the  law  of  England  at  lei 
there  was  authority  against  it. 

Thirdlv,   Whether  a  declaration  of  consent 
marriage  was  proved  ?    For  that  he  need  only  rd 
to  the  evidence  of  the  servants.     It  was  also  in  e* 
dence  that  Mr.  M'Adam  not  only  intended  to  mar 
the  Respondent  Walker,  but  also  to  live  vnth  her 
his  wife.  Butsupposehe  had  at  the  time  the  intenti« 
to  destroy  himself,  she  still  acquired  the  status 
his  wife,  and  could  not  be  deprived  of  it  by  ai 
subsequent  act  of  his. 

Fourthly,  Whether  a  declaration  per  verba  depTi 
senti  was  sufficient  per  se  to  constitute  a  marriag 
The  Appellant  said,  there  were  three  ways  of  constito 
ing  a  marriage.  First,  Regular  celebration. — S 
coodly.  Cohabitation  with  habit  and  repute. — Thir 
ly.  Promise  cum  copula.  The  Respondents  insisfa 
that  there  was  a  fourth  mode,  viz.  a  declaration 
consent  per  verba  dc  prasenti^  and  for  this  they  h 
the  authority  of  the  text  writers  and  decisions.  It  w 
clearly  stated  in  the  writings  of  Sir  G.  Mackenzi 
Stair,  and  Erskine,  and  the  principle  was  distinct 
recognized,  even  in  the  cases  relied  upon  by  the  A 
pellant.  The  same  doctrine  was  supported  by  tl 
case  of  Dalrymple  aiid  Dalrympky  lately  decided 
the  Consistory  Court  here,  and  the  authorities  the 
produced.  Against  the  note  of  the  opinion  of  tl 
Justice-Clerk  (McQueen)  in  M^Lcu^gklan  v.  Dc 
son,  they  had  to  set  another  note  taken   by  M 
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Bunilton,  of  the  opinion  of  the  same  Judge  in  May  17.  19. 
the  case  of  Ritchie  and  Wallace  (Fac.  Coll.  1792),  ^/- *^^^'  ^ 
b  which  he  was  stated  to  have  said^  ^'  With  us  mar-  marriaob.-^ 

*  riage  is  now  a  civil  contract  to  be  proved  like  t  ^*^''^*^" 
'^others.     Is  there  here  sufficient  evidence?    The  sbvtdbpra. 

*  Defender  has  said  there  are  only  three  ways  of  stitdtes^ 

*  marriage,  (celebration,  cohabitation,  with  habit  marrxaoe 
^and  repute,  and  promise  subsequente  copula.) 
^  Bat  I  deny  the  doctrine.  The  principle  of  mar- 
^  riage  by  promise,  &c.  is,  that  res  not  sunt  in^ 
^  ^^^9  which,  by  a  common  rule  of  the  law  of 
^Scotland,  bars  resiling:  but  a  promise  to  marry, 

*aiid  actual  declaration  or  acceptance,  are  quite 

^diflerent  things.  The  last  makes  marriage /)er  sef' 

The  case  of  M^Kie  and  Fergusson  he  particularly 

itKed  opon  as  not  to  be  distinguished  from  the  pre* 

Mt    With  regard  to  ante-nuptial  contracts,  the 

whole  of  such  a  contract  was  to  be  taken  together, 

tod  then  it  nmst  be  evident  that  no  declaration  of 

fresent  consent  was  intended.     In  the  old  styles  the 

vrords  were,  that  the  parties  took  each  other  for 

timrjiiture  husband  and  wife.     As  to  the  argument 

^WQ   from  the  bigamy  act,   it  applied   equally  ^ 

against  a  promise  cum  copula  as  against  a  present 

^iedaration ;  so  that,  as  it  proved  too  much,  their 

Ixmdships   would  probably    think  that  it  proved 

Clothing. 

Fifthly,  To  say  that  a  marriage  of  this  kind  could  Fifthly ,Tli«tii 
W(  be  proved  by  parole  evidence  appeared  to  him  [JJ^,  j^^  ^ujt 
ta  absurdity;  for  it  was  as  much  as  to  say,  that  f*  ^^cetskate 

,  -^  .  /'  beproveable 

uH)iigh  there  might  be  such  a  marnage  yet  it  never  by  parole  erl- 
^Id  be  proved  at  all.     If  a  marriage  could  be  con-      ^^ 
Mitoted  by  a  declaration  de  prasenti^  it  followed  ex 
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May  17-  19-  necessitate  that  it  must  be  proveable  by  parol 
!!ll!'V;  evidence. 

ifARRiAGB.—  Mr.  Thomson  (on  the  same  side.)  A  declaratic 
TioiToF  cow-  P^^  *cerba  de  prasentiy  before  witnesses,  was  efu 
SE»T  DE  PRA-  valent  to  celebration  by  a  clergjnnan.  A  celebrate 
•TiTOTu  A  w^  not,  therefore,  necessary.  The  blacksmith  w; 
-A*fi^®*      only  a  witness. 

rSR  8B.  J 

Mr.  Clerk  replied* 

Jadiclalobser^  Lord  Eldon  (Chancellor.)  In  a  case  of  such  io 
^^^"^  portance,  it  would  have  been  proper  to  have  ixki 

further  time  for  consideration,  if  tne  only  source 

their  information  upon  the  subject  had  been  the  a 

gument  at  the  bar,  relevant  and  able  as  that  ai^ 

ment  was  on  both  sides.    They  were,  however,  s 

sisted,  among  other  documents^  by  a  paper  drav 

by  Mr.  Clerk ;  which,  in  point  both  of  compoi 

tion  and  learning,  was  one  of  the  best  that  ever  hi 

been  prepared  by  any  lawyer ;  and  which  would  i 

him  the  highest  credit,  as  long  as  that  paper  shou 

In  the  English  be  remembered.     In  die  discussions  in  the  Coui 

marked  dis-  ^^  l^fow",  in  this  country  too,  a  marked  distinction  hi 

tinction  be-     always  been  made  between  the  promise  defutu 

tween  ihccon-  ."^  ^-  .  iiix» 

tract  fife  pr<s-  and  contract  de  prasenti;  bs  would  be  notice 
mlae^jiiiur^  when  he  came  to  consider  the  validity  of  the  roi 

riage  in  that  view, 
pocttionof         The    first    question    here    was.    Whether    N 
inianitjr.         M^Adam  was  of  sound  mind  at  the  time  when  1 

entered  into  the  contract  ?    If  not,  that  contract  c( 
tainly  could  not  be  valid :  his   opinion,   howevi 
Mr.  M'Adam  ^as,    that    on    the    22d     of    March,    1805,    W 
mind.  M^Adam  was  of  perfectly  sufficient  soundness 
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oiiod  to  form  a  valid  contract ;  and  this  would  dii-  May  17.  19. 
pense  with  the  consideration  of  the  other  very  deh-  ^  *        '     ^ 
qate  point,  whether  the  evidence  to  show  hereditary  marriage.— 
insanity  in  the  blood  ought  to  have  been  received  xiom^op  cok- 
i&  a  case  of  this  nature.     The  true  question  was,  sentdbpra- 
not,  Whether  he  had  ever  been  insane  before,  or  «TiTOTRi  a. 
from  what  cause  ?  but,  Whether  he  was  of  suffi-  !*j^**i^®* 
cieotly  sound    mind   to  contract  on   the   22d .  of 
Idaich,  1805  r     It  was  of  no  consequence  in  what  Ofnoconse* 
state  he  had  been  at  any  other  time.     If  then  they  ^^sZ^of^L 
■hould  affirm  the  judgment  of  the  Court  below  on  ""^n^  ^a»  Ne- 
ttie other  ground,  there  could  be   no  occasion  to  if  sound  at  the 
proDounce  any  opinion  upon  the  very  delicate  ques^  iJontract*^* 
tioQ  to  which  he  had  adverted. 

-   It  was  impossible,  however,  speaking  as  a  man  ButifproVed 

and  at  a  lawyer,  to  deny,  that  if  Mr.  M^Adam  was  j^jjlle  ^^^her 

insane  in  1 803,  and  the  similarity  between  the  state  ti/nes^  that 

of  his  mind  at  that  time,  and  on  the  22d  of  March,  was  to  !)e  at- 

1805,  had  been  so  marked  as  to  render  it  probable  ^°j  ^  ^^  f^ 

;  *     ^  evidence,  if 

that  it  was  a  recurrence  of  the  same  malady;  it  was  the  soundnew 
impossible,  he  said,  to  deny,  that  this  circumstance  the  contract 
ought  to  be  attended  to  in  judging  whether  Mr.  ^^^^^V? 

IUaj  It       •  1  1     r     ^  alldoubiful. 

WAdam  was  really  insane  on  the  22d  of  March, 
1805.  But  if  they  had  satisfactory  evidence  of  his 
^nity  at  the  time  of  the  contract,  then  the  antece* 
^Dt  state  of  his  mind^  and  the  causes  of  it,  might 
te  laid  totally  out  of  view. 

Now,  their  Lordships  knew  what  the  law  of  LawofEn^c- 
J^gland  was  upon  this  point,  and  he  was  not  Jo^1il°i^'* 
^vvare  tliat,  in  this  respect,  the  law  of  Scotland  nageofluna- 
^^8  different.  A  man  might  marry,  as  well  as 
ferm  any  other  contract,  if  he  was  san^  at  the  time, 
"he  legislature^  with  a  view  to  prevent  the  marrying 

VOL.   I.     .  N 


tics. 
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May  17.  19.  of  lunatics  during  tbeir  lucid  intervals,  had  enacte- 
fii.  1813.  ^1^^^  ^  commission  of  lunacy  would  avoid  such  ma 
MARRiAOB.—  riages.  This  was  conclusive  that  other  contrac 
rioH^oF  CON-  ^^S^^  ^  formed  during  their  lucid  intervals ;  aa 
sRiTTDBPRA-  tliat  thc  law  did  not  •avoid^-marriages,  unless  oo- 
8TITUTB8  A  tracted  during  the  course  of  time  that  the  lunis 
MARBIA6B       jjg^j  jjg^jj   found  to  exist.     The   usual   way   wm 

to  direct  an  issue  to  try  whether  the  party  was 

sound  mind  at  the  time  of  the  contract ;  and,  if   - 

was,  it  was   of  no  consequence  in  what  stete   - 

Caseofihe      might  have  been,  either  before  or  after.     He  fi» 

lu?iai'i?during  unwilling  to  mention  names  in  such  cases;  bufl 

Biucidiotcr-    case   had  lately  occurred,  where  a  young  lady 

riampstead     had    been    insane,    and   .  her    fatha 

thought  it  would  be  of  advants^e  to  her  if  she  wes 

married.     She  was  accordingly  marrifed  during 

lucid  interval.     He  himself  had  examined  her,  ac 

found  that   she   was   affected,   even   then,  with 

certain  degree  of  morbid  feeling ;  and  it  Appeared  i 

evidence,  that,  without  any  apparent  foundation  fS 

the  notion,  she  always  believed  that  somebody  ha 

poisoned  her.     As  she  was  a  ward  of  the  Cour 

and  no  commission  of  lunacy  existed,  he  had  d 

Tected  an  issue  to  try  whether  she  was  of  soun 

mind  at  the  time  of  the  marriage,  and  it  was  foun 

Case  of  twill,  that  she  was  of  sound  mind.     He  recollected  hai 

by'^c^coi" '    ^"S  heen  concerned,  many  years  ago,  in  a  causi 

fincdtill  hit     where  a  gentleman,  who  had  been  some^time  insani 

mad-hoase.      and  who   had  been  confined  till  the  hour  of  b: 

death  in  one  of  those  houses  (mad^houses)  of  th 
better  sort,  at  Richmond,  had  made  a  will  while  n 
confined.  The  question  was,  Whether  he  was  c 
sound  mind  at  the  time  of  making  this  testament 
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It  was  a  will  of  large  contents,  proportioning  the  May  17.  iq. 
difepent  provisions   with    the   most    prudent   and  ^/'  '^'^'     ^ 
proper  care,  with  a  due  regard  to  what  he   had  marriage.-- 
ppevioasly  done  for  the  objects  of  his  bounty,  and  tion^of  co«u 
ID  every  respect  pursuant  to  what  he  had  declared,  •bntdepjui. 
hffore  his  malady,  he  intended  to  have  done.     It  stitutbs  a 
WA  held,  that  he  was  of  sound  mind  at  the  time.  marria»» 
He  mentioned  this  the   rather,  on   account  of  its 
^mikurity  to  the  case  now  under  consideration,  in 
CDe  important  particular;  viz.  that  the  act   done 
iras  pursuant  to  a  previous  declaration  of  intention. 
Tie  act  of  marriage,  on  the  22d  of  March,   1805, 
iras  in  this  way  connected  with  the  letters  of  1 800. 

He  agreed,  that  it  was  not  a  proper  mode  of  pro-     • 
feeding,  merely  to  state  facts,  in  such  a  case  as  this, 
to  medical  men,  and  take  their  opinion  upon  these 
iacU,  and  then  leave  it  to  the  Court  to  judge  upon 
tbese  facts  and  opinions,  without  any  personal  ex- 
amination of  the  party  by  these  medical  men.     But  Fair  to  consU 
be  admitted,  that  it  was  fair  to  consider  whether,  at  ^^^  lir*Ada 
the  time  of  the  marriage,  Mr.  M*Adam  did  not  in-  ^'^^  nf>i  intend 

A    J    .  .       ^,  r         •    •  1  Tr»    •.  to  commit 

tend  to  commit   the   act  ot   suicide.     Ir   it   were  snicid-atthc 
proved,  that  he  was  at  the  moment  under  the  in-  *»"»^.ofthft 

i  marriagp. 

flnence   of  that  morbid  feeling,  it  might  be  a  cir- 
^Jomstance  of  considerable  weight. 

With  respect  to  the  evidence  here  adduced,  there 
^  no  doubt  but  an  unsound  state  of  mind  might 
'Danifest  itself  by  an  accompanying  ill  state  of 
bodily  health.     But  if  it   was  admitted  that   the  I"  the  case  of 

.    J  .  t     r  J  1  *  mind  prevH 

'wind  was  in  a  sound  state  before,  then  they  were  onsly  sound, 
to  look  at  the  state  of  bodily  health ;  not  as  in  }J^J[  ^^'Jj^ 
'tself  an  evidence  of  mental  derano^ement,  but  with  state  of  the 

a*  -irT'ii  I  p  bodily  health ; 

^  View  to  ascertain  what  effect  it  bad  on  the  state  01  notasevidenc* 

N    2 
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May  17.  19.  the  mind.     Then,  after  looking  at  the  evidence 

21/1813^  ^  ^  Woodbarn  the  factor,  Hawthorn  the  surgeon, 

MARHiAGB.—  *  numhcr  of  other  most  respectable  witnesses,  w 

TioK^^FroN-  ^^^  ^'^^  ^^^y  tnjst  opportunities  of  observation,  wl 

•BNTDEPR^-  declared  that  he  was  in  a  perfectly  sound  state 

«TiruTEs  A  mind,  it  would  be   taking   a  liberty  which    m 

MARRiAGB  QUffht  not  to   takc   with    man,  to   say,   that 

PER  Sttt  ~  '  •'  ' 

ofinsanity.  M^Adam,  at  tlic  time  of  the   marriage,   was  i 1' 

but  merely  to  competent  to  contract.    Under  these  circumstanc— ^ 

asceriain  what  ,         ^  1       i  i_     r 

effect  it  had  it  belonged  to  God  alone,  who  knew  the  heart,        i 

on  the  mind,  j^^j j^^  whether  Mr.  M^Adam,  at  the  moment        < 

The  insanity  contracting,  entertained  the  pjurposc  of  suicidc.  ] 

ought  not  to  be  decided   by  any  declaration         < 


theirs.  He  did  not  think,  therefore,  that  the  juc^H^ 
ment  of  the  Court  below  should  be  touched  on  tl^:ia« 
ground. 

He  had  said  so  much  u{K>n  that  bead  on  accoi^K^ii 
of  the  opinion  given  by  one  who  had  been  Presid^^  d 
of  the  Court  of  Session,  now  alive  (Islay  CampbeljE   ) 
who  had   said,  that  he  did  not  conceive  that  ]V^»* 
M^Adam  was  of  sufficiently  sound  mind  to  coni 
at  the  time  of  this  marriage  ;  and  that,  at  any  ral 
he  conceived  the  object  of  Mr.  M*Adam  to  ha. 
been,  not  to  make  Miss  Walker  his  wife,  but 
widow.     How  it  was  possible  for  him  to  make  h 
his  widow,  without  making  her  his  wife,  could  n-- 
veiy  easily  be  conceived. 
Question  of         As  to  the  other  question,  it  was  of  so  much  ii 
marriage.        portance,  tliat  it  was  a  great  satisfaction  to  ha^ 
.    .  heard  all  that  they  were  ever  likely  to  hear  upon  il 

for,  though  they  could  not  have  the  opinions 
professional  men  at  the  bar  of  that  House  upon 
appeal;  yet  such  opinions  were  to  be  found  in  th-^ 
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proceedings  of  the  Consistory  Court  of  this  countr}'.  May  17.  19. 

In  the  case  of  Bearnhh  and  Beamish,  which  had  ^^'  ^^'^'     ^ 

been  not    very    long   ago    before  the    Consistory  marriage.— 

Court,  it  had  been  necessary  to  inquire  particularly  ^,^^^0^  colr- 

what  was  the  law  of  Scotland  upon  this  point ;  and  sent  depra- 

it  had  been  found,  that  there  was  a  marked  dis-  stitutes  a 

tinction  made  between  contracts  de  prtrscnti  and  warriaob 

-«  PER  SE. 

promises  defufuro.     And  in  the  case  of  Dalrymple  Authorities  to 
md   Dalrympky    in    the    Consistory   Court,    the  J^nJ^ic^^tf* 
question  was  also  considered,  and  each  of  the  per-  prtesenti  con* 
sons  who  were  there  examined  stated  his  opinion  martiage/^^^ 
on  paper,  gave  the  text  in  writing,  and  the  deci-  g!"'"**!?  ^* 
sions,  with  comments  on  the  decisions  and  text.  Dalrympler. 
He  found  five  names  there  of  persons  of  the  great-       ^^^ 
est  professional    knowledge,  who   had   given  it  as 
their  opinions,  that  a  contract  de  prcescnti  consti- 
tuted an  immediate  marriage ;  and  there  were  three 
«nthe  other  side,  who  said,  that  a  contract  de  pra* 
Witi  was  not  of  itself  an  entire  immediate  marriage. 
There  had  been,   therefore,  a  difference  among  pro- 
fessional men  on  the  point ;  but,  after  attending  to 
all  that  he  could  learn  on  the  subject,  he  did  not 
find  that  there  was  the  same  difference  in  judicial 
<>pinions   on  this   head.     The   fact  was,   that  the  The  canon 
canon  law  was  the  basis  of  the  marriage  law  all  over  oftheraarrfagc 
Europe  ;  and  the  only  question  was.    How  far  it  ^,^  »**  over 
'^ad  been  receded  from  by  the  laws  of  any  parti- 
^^lar  country  ?     By  the  canon  law,   the  distinction  Distinction 
■^bveen  the  contract  deprcescnti  and  promise  defu-  tract  depr<g^ 
^Uro  was   well  known:  the  former  constituting  a  *T*'' ^"^PJ*^" 
Sood  marriage  of  itself;  the  other  not  unless  fol-  well  known 
*^vred  by  copula^  or  some  other  act  which  is  held  )aw. 
^J^  law  to  amount  to  the  carrying  the  promise  into 
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May  17.  19.  effect.  This  distinction  is  stated  in  the  text 
\^'  '^'^^  ,  Steir.  But  if  the  contract  de  prtesenti,  as  well 
MARRIAGE.—  thc  promisc  dejuturo,  had  required  the  subsequi 

TioN^op  coK-  ^^P^'^  *^  S^v^  ^ff^^^  ^^  *'^^  marriage,  the  distinct! 
•BUT  DB  PRA-  would  never  have  been  heard  of.  The  fact  of  1 
sTiTOTEs  A  copula  following  the  promise,  is  held  to  make  tl 
jEiT*^^^*  present  and  complete  which  before  was  future  a 
But  no  such  incomplete.  If,  then,  a  verbal  declaration  de  pf 
woiUd  ev"  ^^^^^  ^'^^  sufficient  to  constitute  a  marriage,  ho9f 
have  been        was  to  be  proved,  except  by  verbal  testimony, 

heard  of,  if       |.  ,        ,  , 
present  con-      did  not  knOW. 

tract,  as  well        With  rcsuect  to  the  decisions,  it  was  a  positi 

as  future  pro-  ^  *       ^  \  .  * 

inisc,  required  again  and  again  clearly  recognized  in  them,  tl 
cop^alTullke  ^^^^  Contract  de  prtEsenti  formed  very  marriage, 
CfMit  "^^'      ^Mw  tnatrimonium  ;  and  the  judgments  of  the  Hoi 
prcesenti  is  ip-  of  Lords  had  not  trenched  on  the  general  doctrii 
mum,    ^^^'   Since  this  was  the  evident  result,  their  Lordsh: 

would  excuse  his  entering  into  a  detail  of  the  \ 

cided  cases.     If  such  was  the  law  of  marriage 

Scotland,  he  was  relieved  from  entering  upon  t 

consideration  of  the  question.  Whether  it  was  w 

that   it  should   have    been  the  law   so   long? 

Whether  it  ought  to  be  so  in  future  ?     If  it  shoi 

be  thought  proper  to  make  any  alteration  in  t 

law  on  this  subject,  it  must  be  done  in  anoti 

way. 

Whether  the        Another  point  had  been  made ;  viz.  That  tb 

leoiU s^fficu"  was  not  here  the  species  of  consent  necessary 

ent  to  bring      bring  the  case  within  the  maxim,  "  Consensus^  1 

t^ie  case  with-  i  •  r     » 

in  the  maxim,  **  C07iCubUus,  facit   Tiuptias. '     Now,   the  evidei 

&c. ' '"^'"'*''  ^^^y  ^'^^^^  ^*  ^^^^  ^^  ^he  connexion  between  tl 
As  soon  as  his  lady  and  Mr.  M'Adam  bee:an,  in   1800,  he  look 

connexmn  r  j  •  •  i    T  /«         • 

with  this  lady  forward  to  a  marriage  with  her ;  for^  m  his  letter 
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Ma  man  of  business^  on  that  occasion,  he  called  May  17.  19. 
the  proviaion  to  be  made  for  her,  a  jointure;  and  ^'''^^^'  ^ 
expressly  directs  the  deed  to  be  so  prepared,  as  marriage.-* 
that  the    provision  should  not  necessarily   be  in-  t?^'^^^^^' 

^    *  -^  TION  OF  coir- 

creased,  if  he  should  at  any  time  be  married  to  her  ;  8k»t  hi,  pra* 
and  he  mentioned  in  his  notice  to  the  brother,  that  stitutes  a 
the  connexion  mieht   possibly   end   in   marria&:e.  ma*»*iagb 

O  r  J  O  PBR  SE. 

.After  this,  when  she  became  pregnant,  he  wrote  to  began,  he 
bis  man  of  business,  to  ascertain  whether  certain  acts  waldfo^a^ar- 
irould  endanger  the  legitimation  of  the  child  in  case  he  "*g«  ^iih  her. 
should  afterwards  marry  the  mother.     Their  Lord-  The  law  of 
ships  knew  the  distinction  between  the  law  of  Scot-  timaUnga^* 
Itodand  that*  of  England  on  this  point;  the  former  {|^«chi^^rcn 

^   ^       .  ^  '^  born  before  ot 

legitimating  all  the  children  of  the  parties  born  be-  after  the  mar- 
fcpe  marriage ;    the  latter  legitimating  only  those  "f England  ^ 
^ho  were  bora  after  the  marriage.     If  they  were  «n*y-^'j5'«c 
sipiing  respecting  the  comparative  moral  effects  of 
the  two  institutions,  one  might  quote  this  as  an 
instance  of  the  encouragement  given,  by  thisdoc- 
ttne  of  the  law  of  Scotland,  to  postpone  the  time 
of  marriage,  from  the  idea  that  they  can  marry  on 
their  death-bed,  and  thereby  render  their  children 
%itimate ;  whereas,  accident  might  prevent  them 
fc>m  ever  carrying  their  design  into  CJffect.     At  the 
tJuie  of  baptizing  the  child,  he  gave  her  the  name 
^  his  mother ;   which,    as   connected    with   other 
'•cts,  wa8  a  circumstance  worthy  of  attention.     It 
^^as  clear,  then,  that  he  had  the  intention  of  marry- 
^^g  from   the    beginning;    though    this   amounted 
^cither  to  a  promise  nor  a  contract.     It  was  in 
evidence,  too,  that  he  treated    her  with  great  re* 
•pect     It  had,  however,  been  said,  that  he  liad  de- 
clared to  Richardson^  the  gardener,  that  he  would  * 


8BMTI  CON- 
STITUTES A 
MARRIAGE 
FBR  SB. 
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May  17.  19.  not  marry  her  ;  and  to  another  witdess,  that  he  had 
^^  ^^^^'  7  given  her  no  promise  of  marriage.  But  he  did  not 
MARRIAGE.—  thinlc  thcrc  was  much  in  these  casual  observations, 
TioN^op  CON-  ottered  probably  merely  to  conceal  his  real  inten- 
8BNTDEPRA-  tions,  whcn  thc  dcsigu  wasr  decisively    marked  by 

his  more  deliberate  acts.  Then  he  wrote  to  Smithy 
and  declared  to  Woodburn,  that  he  had  made  up 
his  mind  to  marsy  Miss  Walker.  Might  not  these 
be  looked  at  as  throwing  light  upon  his  intention  to 
do  the  act  of  the  22d  of  March,  1805  ?  He  called 
her  his  rcifej  in  the  presence  of  his  servants^  sent  for 
expressly  for  the  purpose  of  bearing  testimony  to 
the  marriage  ;  and  he  likewise  declared,  that  these 
'were  his  legitimate  children;  words  deserving  of 
being  particularly  noticed,  as  evidence  of  his  inten- 
tion. The  parties  joined  hands.  There  was  a  con- 
versation between  them  afterwards,  upon  which 
Mrs.  Wylie,  the  house-keeper,  who  appeared  not  tfi 
have  been  very  well  disposed  towards  this  marriage, 
was  called  in,  along  with  the  other  witnesses,  and 
the  same  ceremony  was  repeated,  with  a  slight  un- 
important variation  in  the  expression.  The  lady 
gave  her  hand,  and,  when  he  declared  her  his  wife, 
courtsied,  as  a  sign  of  her  assent.  If  this  had  been 
a  promise  of  future  marriage,  it  would  not  certainly 
The  consent  have  constituted  an  actual  marriage.  But  when  he 
pressed,  and^  declared  that  the  lady  was  actually  his  very  wife, 
•hey  become,  ^^^  ^\^^^  thcsc  wcrc  his  le£^itimate  children,  per 
husband  and     Terba  de  prcTsenti ;  this  formed  a  present  contract, 

and  they  became,  eo  instanti,  as  much  husband  and 
wife,  as  if  the  ceremony  had  been  celebrated  in  the 
kirk ;  and  the  marriage  was  as  valid  as  if  a  man, 
in  returning  from  the  kirk,  immediately  after  hit 


wife. 


.\ 
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marriage  there,  had  died  of  an  apoplectic  fit  before  May  17.  19. 
he  reached  the  house.     Afterwards,  Mr.  M'Adam  ^^'^^^^^     , 

told  Woodbum,   that  he  was  married.     It  appeared  marriaob 

that  Mrs.  Wylie  was  nettled  at  this  business,  and  :i,^!f iC^C;^ 

J  .  '     ^       TiON  OF  coir* 

vras  anxious  that  he  should  wait  till  Mr.  Smith  sbntdbpra- 

8Bim  cov* 

came ;  but  he  refused  to  wait  for  him,  lest  Smith  stitutbs  a 
should  dissuade  him  from  his  purpose.     The  lady  ^^^^^^^^ 
received  compliments  as  Mr.  M^Adam's  wife.     All  It  was  dear 
this  was  evidence  of  the  intention  of  the  parties  to  {|l^\ntendk!d 
marry,  and  it  was  clear,  that,  by  the  transaction  toconsiitutea 
of  the  22d  March,  they  meant  to  celebrate  and  riage. 
constitute  a  present  marriage. 

Then  came  this  question.  Whether  this  transac-  Whether  the 
tion  could  be  proved  by  parole  testimony  ?     He  proveable  by 
^reed,  that  there  was  great  danger  in  admitting  the  P^*"®^^  ^*"^" 
coDstitution  of  a  inarriage  to  be  proved  by  mere 
pwde  testimony.     But  they  had  only  to  consider, 
whether  the  existing  law  allowed  this  to  be  done. 
Sitting  there  as  a  Court  of  Appeal,  they  had  no- 
^ng  to  do  with  »the  question,  Whether  it  should 
oeso  in  future.     Now,  when  an  actual  marriage 
^8  constituted  by  the  mere  verbal  declaration  of 
Ae  parties,  how  was  it  to  be  proved,  but  by  parole 
tetirnqny  ?     Suppose  a  marriage  celebrated  before  a 
fflinister;  there  was  no  regular  form  of  words  for 
this  purpose ;  and  there  it  was  admitted,  that  the 
celebration  might  be   proved   by  parplc   evidence. 
Then,  if  it  was  not  necessary  for  a  clergyman  to 
be  present,  and  if  an  irregular  marriage  was  as  valid 
as  a  regular  one,  why  should  it  not  be  proved  in 
the  same   way  ?       It   was    answered,    True :    but 
there  was  the  "  habit  and  repute,"  and  the  subse- 
quent copula,  in  that  case.     This,  however,  did  not 
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May  17.   19- 

SI.  1819. 


MARRIAOB.— ' 
A  DECLAHA- 
TIOH  OF  CON- 
•Birr  DE  PRA* 
•BlTTl  coir- 
STIT0TE8  A 
MARRIAGE 
FER  8B. 

Such  marrU 
ages  niay  be 
proved  by  pa- 
foletesunioDy. 


The  argument 
founded  on  the 
bi^camv  act 
provecf  too 

IDUCh. 


Findings  to 
preface  the 
judgment. 


grapple  with  the  argument ;  for  it  might  happeKv^ 
that  the  death  of  one  of  the  parties,  by  the  act 
God,  might  prevent  any  sexual  intercourse, 
yet  the  marriage  might  be  proved  by  parole  tea:^- 
mony.     So  the  law  already  existed,  in  a  number    of 
cases;  and,  upon  the  whole,  he  had  heard  nothisg 
to  convince  him    that  a  marriage  could   not      }» 
proved  by  this  species  of  evidence. 

With  respect  to  the  question, ^Whether,   if  "SJie 
parties   had  married  other  persons,  after  this  cc3n« 
tract,  they  could  have  been  punished  for  bigan^^^  , 
he  agreed,  that  the  argument  founded  upon  tSiit 
proved  too  much.     If  the  statute  applied  only      b> 
marriages  regularly  celebrated,  and  if  this  was  B^ot 
a  regularly  celebrated  marriage,  then  it  appcair*«d 
to  follow,  that  the  parties  could  not  be  punished  ^tf^f 
bigamy,   on  marrying  other  parties  again,  thouL^b 
the   second  marriage   might  be  invalid.     The     ^^ 
gislature   probably    meant  to  make  a  distincti^^ 
between   the    civil   and  criminal  consequences       ^ 
these  cases. 

He  had  now  pointed  out  generally  the  groun  ^* 
of  his  opinion,  that  this  marriage  was  duly  ha 
They  had  before  them  such  evident  demonstration 
the  inconvenience  of  loose  judgments,   that  he  i 
tended   to    propose,   that  the    present   judgm 
should  be  prefaced  by  some  finding  which  migl 
distinguish  it  from  some  of  the  loose  cases  noti 
at  the  Bar.     The  finding  might  be  of  this  n 
ture: — 

1st,  That,   at    the   time  of   the    declaration  c^^^^^, 
marriage  in  question,  Mr.'M^Adam  yras  of  soun^  -^ 
mind,  and  able  to  contract. 


d. 


t 

it 
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ii,  That,  being  then  of  sdund  mind,  it  was  un-  May  17.  19. 
fiecessaiy  to  decide  upon  the  question  of  previous  '     ^ 

imoity,  or  any  circumstances  connected  with  it.        marriaok  — 

3d,  That,  by  the  declaration  of  marriage,  and  the  TioK^oFaow. 
ficti-and  circumstances  connected  with  this  decla-  skntob 


ndoD,  it  appeared^  that  the  parties  did,  on  the  22d  si  iruTsft  1 


marriags 

PER  SB. 


crfMarch,  1805,  intend,  forthwith,  to  marry,  and 

did  accordingly  conti*act  very  matrimony.  The  macriasi 

Lord  Redesdale  concurred  in  the  ojjinion,  that  ^**'^* 
tleie  was  not  the  slightest  proof  of  insanity  at  the 
time  of  the  contract.     Insanity  was>  not  to  be  in-  Insanirv  noi  < 
i^rred  from  the  subsequent  act  of  suicide.     It  was  iaJ,"froi/th0 
iwt  inferred  by  law,  but  must  be  proved.     There  ^^^^J^^ 
^ns  no  evidence  here  that  Mr.  M^Adam  was  insane 
t  any  period  of  his  life,  except  from  his  irregular 
ing  at  Edinburgh  in  1803  ;  and  then  it  was  im- 
mediately  removed    by    medicine.     Putting  that^ 
tlen,  wholly   out  of  consideration,   the  question 
"^•as,  Whether  the  circumstances  were  sufficient  to 
^^onstitute  a  legal  marriage?     The  Acts  of  Parlia^  EflVctofthe 
ment  had  been  referred  to,  and  especially  that  of  ment,  relating 
1551,  cap.  19;  from  which  it  was  inferred,  that  a  [|;J'**^"*^ 
Uiarriage  was  not  valid,  except  regularly  celebrated 
^^  facie  ecctesia  ;  as  a  prosecution  for  bigamy  could 
not  be  supported  under  that  statute,  unless  the  pre- 
^ous  marriage  had  been  so  celebrated.  It  did  how- 
^w  appear  to  him,  that  the  answer  given  by  8ir  S. 
Dooiilly,  to  that  argument,  was  sufficient.  Besides, 
"«  thought  that  the  expression  irf  the  act  was  not 
strong  enough  to  support  the  inference,  considering, 
that,  by  the  prior  act  of  1503,  cap.  77,  marriage 
^f^  recognized  without  this  evidence  of  regular  ce- 
kbration  for  its  validity.     Perhaps  the  intention 
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May  17.  19.  was,  that  stronger  evidence  should  be  necessary  ii 
V'  ^^*fl  J  criminal  cases.  The  acts  of  1641,  cap.  8,  and  o 
If  ARRiAOE.—  1 66 1 ,  cap.  34,  were  so  far  from  supporting  the  cou 
Tiow^or  CON-  c'^'s^^">  t^^^^  regular  celebration  was  necessary  t< 
•iNTDEPRjE-  constitute  a  valid  marriage,  that  they  referred -tc 
8TITOTE8  a"  marriages  constituted  in  both  ways,  where  then 
MARRiAOB       ^^^    ^^^^  ^.g^g  j^q|.    ^  regular  celebration ;  and  tin 

PER  8B.  '  *  G  ... 

ActA  do  not      Act  of  1698,  cap.  6y  made  the  same  distinction. 
#iupi>ori  iiie  ^ij  ^|jg  ^^^|.  authorities  made  a  clear  distinction 

conclusion 

ihai  a  n^pihr  bctwccn  the  Contract  de  praesenti  and  the  promise  A 
necessary.  futiirOj  whercas  the  argument  on  the  side  of  ths 
The  contract  Appellant  wcnt  Utterly  to  abolish  the  distinction 
ancf^omisc  In  the  text  writers,  and  especially  in  Mackenzie" 
dejuturo,  in     ^ud  Erslcinc's  Institutes,  the  doctrine  contended  fo' 

eaites  01  inar- 

iiage,arc clear-  by  tlic  Respondent  was  clearly  rccognized. 

tti  in  u"e"ext"       ^^ '^^  Same  doctrine  was  also  to  be  found  pervacfl 

writers,  and      ippr  the  whole  of  the  cascs.  In  the  case  of  APLauch 

occided  cases. 

Ian  and  Dobson,  there  was  only  a  declaration,  anc 
no  subsequent  copula.  Upon  the  doctrine  of  the 
Appellant,  there  was  no  ground  to  have  induced  the 
Commissaries  to  declare  this  to  be  a  marriage.  Il 
was  afterwards  indeed  found  by  -the  Court  of  Ses- 
sion, that  this  was  no  marriage,  not  because  a  dccla 
ration  de  prcesenti  w^sperse  insufficient  to  consti 
tute  a  marriage ;  but  because,  from  all  the  circum 
stances  taken  together,  it  was  evident  that  the  partie 
had  no  intention  of  forming  a  present  marriage.  Th< 
declaration  was  considered  as  an  engagement  for  tb< 
future,  from  which  the  parties,  rtbus  intcgrisy  were  a 
liberty  to  resile.  It  was  not  enough  that  there  shouh 
be  a  reservation  by  one  of  the  parties.  The  inten 
tion  of  both  in  that  case  was,  that  the  real  marriage 
should  be  future.     It  had  been  said,  that  in  the  pre 
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lent  case  there  was  a  secret  reservation  in  the  mind  Mny  17.  19. 

of  Mr.  M^Adam,  who  never  meant   to  live   with  ^^'  ^^^^' , 

Miss  Walker  as  her  husband.     But  could  it  be  al-  marriage.— 
lowed  that  a  contract  should  be  ineffectual,  because  ;i.^^^!:^'lt'- 

'  TIOM  OP  GOV- 

^lere  was  a  reservation  in  the  mind  of  one  of  the  «knt  de  pr^b- 
jwties  ?    In  the  case  of  M'Lauchlan  and  Dobson  stitutes  a 

rte  reservation  was  in  the  minds  of  both  parties,  marriage 

'^  per  se.    . 

But  was  there  proof  of  any  such  reservation  on  the  a  contrart  not 
l»rt  of  Mr.  M'Adam  f    It  had  been  inferred   from  [o  be  defeated 
'tJie  subsequent  suicide,  and  from  his  language  to  tion  in  the 
Hichardson  and  others..     Tliat  inference  however  [hl^Jair"^ 
liad  been  met  by  a  variety  of  circumstances,  which 
mnarked  his  present  intention  to  n)arry.     He  had 
"saidatthe  time  of  the  declaration,  that  these  were 
bis  legitimate  children.     From  his  letter  to  Smithy 
stating,  that  he  had  made  up  his  mind  to  marry 
IMiss  Walker ;  from  his  declarations  to  Woodburn 
before  and  after — it  was  clear  that  he  considered 
bimself  bound  by  his  contract,  and  that  he  had 
<^ompletcd  his  marriage. 

It  had  been  objected,  however,  that  the  verbal  The  marria^ 
declaration  could  not  be  proved  by  parole  testimony,  {^roie^testi-^ 
But  if  a  marriage  could  be  constituted  in   this  way,  "nony. 
'^e  did  not   understand    how  it   could  be  proved, 
^^cept  by  parole  evidence.     In  M^Lauchlan  and 
^obsaUy   and  in  M^Kie  and  Fcrgusson,  the  evi- 
dence was  parole. 

He  saw  no  reason  in  this  case  therefore  to  dissent 
*'"Oin  the  Court  below.     If  ever  a  marriage  could  be  I^a  mamajre 

#*^         ,1.1.  •  1  .  could  be  con- 

'"^rnplcted  without  consummation,  this  was  a  case  siituied  at  all, 

^f  that  description.     He  did  not  think  it  could  be  "^^^"^^^^^^^^^ 

J^**Oj3erly  said,  that  things  were  entire  after  this:  ihisinnstbea 

^  Hough  one  of  the  parties  died  before  consumma-  "      *" ' 

2 


•TITUTBS  A 
MARRIA6B 
VER  8K. 
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May  17.  iQ*  tion,  the  person  living  had  acquired  a  different 
^''  '^^^'  J  racter — ^her  children  had  acquired  a  different 
MARRIAGE.—  ractcT.  There  was  no  proof  that  Mr.  M^Adai 
tZ^!^t^J^^^   not  intend  a  consortium  vitee  at  the  time  o 

Tioir  OF  cow- 

•BMT  DE  PRJE-  marriage  ;  and  even  though  he  had  not  had  th 

tention,  stiil  it  was  not  to  be  allowed  that  a 
contract,  (as  this  was  by  the  law  of  Scotl 
should  be  avoided  by  a  secret  reservation  of  c 
the  parties. 

Lord  Carlton  was  satisfied  that  the  law  of 
land  made  a  distinction  between  a  contract  de 
scnti  and  a  promise  defuturo  in  cases  of  man 
Adverting  to  the  objection,  that  there  was  nc 
dence  of  consent  on  the  part  of  the  lady,  he  no 
the  facts  that  she  had  stood  up — that  she  had  j 
her  hand — that  she  heard  the  declaration,  and 
courtsied,  which  was  an  usual  mode  of  intim 
consent.  And  from  all  these  circumstance 
said  it  was  fairly  to  be  presumed  that  she  had 
sented* 


Marriage  esta*       Judgment  of  the  Qourt  below,  establishinj 
bluhed.  marriage,  affirmed. 

^gent  for  Appellant,  Richardson. 

Agent  for  Respondents,    SpoiTjaswooDB  and  Robbbt 


NoTB. — ^The  Court  of  Session  had  awarded  a  sequet 
of  the  entailed  ^ates  in  question,  in  the  above  cause, 
the  proceedings  in  the  Courts  below.  Upon  the  terminal 
the  cause  there,  the  sequestration,  which  the  Apj 
was  desirous  should  be  continued  pending  the  appea 
recalled :  the  Respondents  proceeded  to  take  possessioi 

4 
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■n  interdict  was  q>plied  for  and  refused.    Against  this  recal  of 

ibe  seqoestratioo  and  refusal  of  the  interdict  the  Appellant 

landed:  but  as  the  effect  of  the  above  decision  was,  that  he 

Viid  nothing  to  do  with  the  estates,  \hese  two  supplementary 

or  lecoadaiy  appeab  fell  to  the  ground  of  course. 


■t 


ENGLAND. 


mOTL  FROM  THE  COURT  OF  KING*!  BINCH. 

RuBicHON  V.  Humble. 

CoiniACTby  the  owner  of  a  ship,  that  the  yessel  shall  proceed  July  B,  18  is. 
fioffl  the  Thames  to  Martinique,  there  to^take  in  a  full  and  ^  ■  y  ■■■  ^ 
CDnplete  cargo  of  sugars,  rum,  and  ovher  W&t  India  case  rb- 
ntoDUCB.  This  contract  illegal  under  the  Navigation  Act  l"f  J'f  ® 
if  12  Car.  2,  cap.  18,  and  48  Geo.  3,  cap.  69,  and  not  '^' 

kelpcd  by  the  Malta  Act/  41st  Geo.  3,  cap.  105. 


THE  COMM B»- 
CIAL  IKTBa- 
COURSE  BB- 
TWEEV  HAL* 
TA  AND  THB 
BRITISH 
PLAITFA- 
TIOVS. 


IHE  Defendant  in  error,  Michael  Humble,  owner 

rfthe  ship  Neptune,  brought  an  action  of  covenant  Hilary  Term, 

JD  the  Court  of  King's  Bench,  upon  a  charter  party  *®"' 
^affreightment,  against  the  Plaintiff  in  error,  Mau- 
rice Rubichon,  freighter  of  the  vessel. 

The  ship  was  hired  in  November  ISOQ,  to  pro-  Terms  of  the 

^^  from  the  Thames  in  ballast,  or  with  a  cargo,  to  ship  freighted 

Martinique,  without  waiting  for  convoy,  and  there  to  proceed  to 

^     ^   ,.  .  "^  Martinique, 

^  denver  her  cargo,  if  any,  and  then  to  take  on  and  from 

^HHird  "  a  full  and  complete  cargo  of  sugar,  rum,  MaJuT,  with  a 

*  and  other  West  India  produce^  and  to  proceed  ^*j"  ^^^  <»">; 

d,  ,  plcie  cargo  of 

irect  to  Malta,  without  waiting  for  convoy,  and  sugar, 


rum, 


ttiere  to  deliver  the  cargo  to  the  agents  or  assigns  WetHndia 
^f  the  freighter.     In  consideration   whereof    the  produce. 
*^eighter  covenanted  to  furnish  a  cargo  or  cargoes 
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• 

July  8, 1813.    as  above ;  *^  and  also  well  and  truly  to  pay  or  cause 

"^ v-^-^    "  to  be  paid  to  the  owner  or  his  order,  in  fall  for 

SPEC!  iNG  "  the  hire  of  the  said  ship,  in  the  voya^  aforesaicfi 
THi  coMMER-  cc  ^^  ^^^  ^f^^j^  ^j^g  ^rj^^^  ^jf  forty  shilHngs  lawful  mo-  r 

CIAL  INTER-  ^       ^  JO  i 

COURSE  Bi>  "  ney  of  Great  Britain,  per  ton,  for  each  and  e?crjr  [ 
TrAN^^TJE  "  ton  of  the  said  ship's  register  tonnage,  per  calen-  | 
BRITISH  ((  ^j^j.  month,  for  every  calendar  month  the  said  ship  < 

TioKs.  "  should  be  kept  in  the  service  of  the  freighter,  in 

"  the  voj'age  aforesaid,  &c."  The  declaration  stated, 
that  the  ship  was  furnished  with  every  thing  need- 
ful for  such  a  voyage. 
Freighter  neg-       The  ship  proceeded  with  a  cargo  to  Martinique 
iccisio  fur-     according  to  the  contract,  but  the  Plaintiff  in  error 

nisn  cargo  at  .  . 

Mariiniqiie,  neglected  to  fumish  her  with  a  cai^  of  West  Indii 
«w(ls  tTlSsdta  produce  ;  but  the  declaration  stated,  that  after  bav- 
wiihout.— .       i^rr  reuiaiucd  at  Martinique  for  some  time  for  the 

Action  l>y  °  /■ 

owner  for         car2:o.  slie  afterwards  sailed  to  Malta  without  any 
'^^'^^'  cargo,  and  in  every  respect  completed  the  voyage 

according  to  the  engagement  of  the  owner.  The 
frciglitcr  having  refused  to  pay,  the  action  WM 
brouj^lit  to  recover  the  amount  of  the  freight  accordf 
ing  to  the  rate  above-mentioned  for  eight  monthii 
during  which  time  the  vessel  had  been  employed  ia 
the  voyage.  The  Plaintiff  in  error  pleaded  several 
dilatory  pleas,  upon  which  issue  was  joined.  The 
issues  were  tried  the  sittings  after  Trinity  term, 
when  a  verdict  was  found  for  the  owner  (Defendant 
in  crix)r).  ^I'he  Plaintiff  in  error  had,  for  the  pur- 
pose of  getting  the  trial  postponed,  given  an  under* 
taking,  according  to  the  usual  practice,  to  give  judg- 
ment as  of  the  preceding  Easter  term,  in  case  the 
Defendant  in  error  should  recover^  In  the  ensuing 
Micliaehuas  term^  the  Plaintiff  in  error  moved  itt 
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•nest  of  jodgment,  upon  the  ground  of  illegality  of  Julys,  isia. 
the  contract;  but  as  he  had  agreed  to  give  judor-  ^ v^— ' 

CASE  RB* 

ment  as  of  a  preceding  term^  the  Court  thought  it-  gPKCTiNo 
•df  precluded  from  then  entertaining  the  considera-  JiIl^^JJI.^*** 
tioD  of  the  objection ;  and  judgment  was  given  for  coorsb  bb* 
ttic  Defendant  in  error— «whereupon  the  Plaintiff  in  ta  and  tbb 
trior  brought  his  writ  of  error.  BRirrsH 

O  .  FLA  VTA- 

TI0N8. 

Mr.  Cnrreood  and  Mr.  Richardson  (for  the  Plain- 
tf  in  error.)  They  had  two  propositions  to  maintain: 
ht,  That  this  being  a  contract  for  freight  for  cany- 
ftg  on  a  contraband  trade^  was  therefore  illegal. 
li^Tbat  being  illegal,  it  could  not  be  enforced,  and 
vdtmage  could  be  repovercd  for  non-performance. 

It  being  contrary  to  the  navigation  laws  of  the  Jg^^nd*^ 
IS  Car.  2,  cap.  18,  sect.  18,  to  export  sugar  and  itenaciH,  &c. 
ifcer  articles  from  his  Majesty's  colonies  to*  any  port  after  the *fir«t 
lEirope,  except  England,  Ireland,  Wales,  or  the  J'p^  °J,  ^J^'JI; 
twm  of  Berwick  upon  Tweed,  the  48  Geo.  3,  cap.  tobacco,  cot- 
8j,wa«  enacted  for  the  purpose  of  authorizing  the  digicV^gingcri 
[.exportation  of  sugar  and  coffee  from  his  Majesty's  ^^"I'an.or 
obnies  and  plantations  to  any  port  direct  to  Eu-  wood,  of  the 
npe,  southward  of  Cape  Finisterre,  (under  certain  SucUon' or*^ 
fcm»  therein  mentioned).     But  by  the  latter  part  ^^Z""^-!?*"!?^ 
■the  2a  section  it  is  enacted,  ^^  1  hat  in  that  case  piautations 
•«o  other  goods  whatever,  except  sugar  and  coffee,  AsiaZ^Afrtca, 
^ shall  be  taken  on   board  any  such  ship  or  vessel,  shall  be  ship- 
*anle88  it  be  for  the  necessary  use  of  the  said  ship  comcyed,  or 
*  or  vessel.-     And  sect.  4,  (referring  to  the  second  {•[omTnv'Jf 
■etion,  which  prohibits  sugar  or  coffee  from  being  the  said  feng- 
mpped  in  any  or  the  colonies  or  plantations  ot  tlons,  toan? 
Aoaerica,  for  the  purpose  of  being  carried  to  any  {j"rto*i^^d^ 
put  in  Europe  southward  ofCape  Finisterre,  without  duolod,  port. 

VOI«.  I.  o 
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July  8,  i8t8.    f^rst  obtaining  a  licence,)  enacts,    ^'  That 
^^-""-^^^^^   ti  shall  be  found  any  other  sugar  or  cofTee,  b 

CASB  RB"  o  < 

8PBCTING    '  ^^  as  shall  be  indorsed  on  such  cocquet  or 

Jf/,^^Jt«*"  "  taken  out  and  delivered  as  aforesaid,  or  at 

COURSE  BE-  "  goods  than  sugar  am  coffee  shall  be  dis 

TA  AND  THB  '^  to  havc  bccu  laden  or  put  on  board  any 

plant"-  "  vessel  having  liberty  to  trade  to  parts  to  th 

TioNs.  "  ward  of  Cape  Finisterre  by  virtue  of  this 

or  place  xvhat-  u  g^all  be  brought  to  or  be  shipped  on  bos 

•oevcr,  other  ,  ^  .*  ^^ 

than  to  8iich     *^  ship  or  vesscl,  or  shall  be  put  into  any  hoy, 
plamatio"if8,"    "  boat,  or  other  vesscl,  in  order  to  be  put  o 

"  h^  M°"^  *^  *"^^  ®^^P'  before  such  entry,  or  taking  o 

ty,  his  heirs,  '^  cocquct  or  Warrant,  all  such  sugar,  coff 

tort ; "o^"o  *^  other  goods,  shall  be  forfeited  and  lost,  as 

the  kinKdom  (€  jj^y   Ijcrhter,  boat,  or  othcr  vessel  or  carriai 

of  England,  i         j    •         i  •       •  ..  .• 

or  Ireland,  or    ''  evcr  employed  in  snipping  or  attempting 
town  of  Ber-    <(  ^th  the  ship  or  vessel  on  which  such  oth< 

nviCK'On* 

Tweed,  there    '^  shall  be  laden  ;  and  the  owner  of  such  s 
%mt  &t.1kc.  "  coffee,  or  such  goods,  shall  also  forfeit  doi 

*'  value  thereof." 

The  stipulation,  therefore,  in  the  above-me 
charter-party,  to  take  in  a  complete  cargo  o 
rum  J  and  other  tVest  India  produce^  and 
with  tlie  same  to  Malta,  must  be  deemed  ilU 
void. 

The  statute  is  express,  that  if  any  othe 

than  sugar  or  coffee  be  shipped,  the  who] 

Where  ptrt  of  shall  be  foifeited  as  well  as  the  ship.     In  a 

c^trary  to      ^^^®  nature,  where  any  part  of  a  contract  is  < 

Actof  Parlia-  to  legislative  provision,  the  whole  is  void.     ( 

ment,  Uie  ^  *  i       .   -r^ 

whole  is  void.  Several  cases  collected  m  1  iSaunders    Rep< 

Serjeant  Williams^  66,  note   i.)      In  Ch 
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Beeketty  7  Term  Reports,  204,  where  a  part  of  a  con-  July  8,  i8i5. 
tract  would  have  been  valid  at  common  law,  but  the   ' v~^ 

CASE  RR* 

Other  part  was  declared  void  by,  the  statute  against  spbctwo 
frauds,  2Q  Car.  2,  cap.  3,  for  not  being  reduced  into  l^^j^^^l^ 
writing,  the  whole  contract  was  held  void ;  so  in  course  bb- 
Urury  v.  Defontaine,  1  Taunton's  Reports,  136,  Sir  ta  ahd  thb 
James  Mansfield  said, '  that  if  any  .act  is  forbidden  "][^j^. 
undor  a  penalty,  a  contract  to  do  it  is  now  held  tiovs. 
loid.    (See  also  the  cases   of  Gallini  v.  Laborie,  t^^£ln^ 
5  Term  Reports,  242  ;  Ribbansv.  Cricket,  1  Bosan-  dera  penaiw. 
qnetand  Puller's  Reports,  264;  Blackford  v.  Pres-  it  is  void, 
'w,  8  Terra  Reports,  89  ;  and  Law  v.  Hodsoriy  11 
Eirfs  Reports,  300.)  It  will  suffice  merely  to  allude 
to  the  principle  on  which  it  has  so  frequently  been  de- 
cided, that  no  part  of  a  contract  militating  against 
fte  provisions  of  a  statute,  can  be  enforced.     It  i» 
Avioos,  that  if  Courts  of  Justice  were  to  give  effect 
to  such  stipulations,  they  would  in  effect  repeal  the 
statute,  since  parties,  for  a  larger  premium  or  consi- 
<leration,  would  always  be  found  ready  to  incur  the 
risk  of  a  seizure.     It  is  not,  as  observed  by  Lord 
Mansfield,  on  the  behalf  of  the  individual,  but  for 
the  sake  of  the  public,  that  he  is  allowed  to  avoid 
performance  of  his  own  contract. 

fiat  the  stipulation  in  this  particular  case,  to  pay  Contract  here 
freight,  is  so  'entire,  that,  even  supposing  it  were  itcannwhcd!- 
competent  to  the  Court  in  point  of  law  to  divide  the  yW*^,  though 

*  ,  ...  *t  bad  becD 

Contract,  and  give  the  Plaintiff*  freight  for  so  much  competent  to 

®f  the  voyage  as  was  legal,  they  could   not  find  a  L^t  oTuw) 

PHnciple   on    which    equitably    to    apportion    the  jowiwratetfie 

'^^ight.     In  the  case  of  illegal  voyages,  or  indeed  il^aipart.  - 

^f  any  other  illegal  contract,  the  party  stipulates  to 

S'^ve  a  brger  premium   or  consideration  than  he 

o  2 
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Julys,  1813.  Africa,  and  America ;  whereas  by  the  act  41  of  the 

^^—^v-— -^  King^  cap.  103,  Malta  was  declared  to  be  in  Eu- 

sPECTiiTG  rope.     If  Malta  should  be  held  to  be  in  Africa,  it 

L"lTmter*'  ^**  "^^  strictly  a   plantation;   if  in    Europe,  the 

COURSE  BE-  direct  intercourse  between  it  and  the  plantations 

TA  AMD  THE*  ^^^  forbiddcn  by  the  navigation  laws ;  and  in  all 

9RITI8H  articles  except  sugar  and  coffee  by  48  of  the  King, 

TioM.  cap.  6g.     In  the  act  of  15  Car.  2,  cap.  7»  tbe(li^ 

V^*l^6^  tinction  between   plantations   in  Asia,  Africa,  and 

5.  "  And  ia  America,  and  the  dependencies  of  this  country  in 

l^jcuVs"  Europe,  might  be  clearly  traced.     The  4th  section 

pUntotions  ^f  ^\^^  r^^^  ^^  ^f  ^[^^  j^j^g  ^as  SO  strong  that  it  would 

beyond  the  ^  ,  •!•  . 

set!  are  inlu-  have  rendered  this  traffic  illegal,  even  if  it  had  not 
Jed  by  h^s^  '^^"^  ^^  before,  as  it  confined  the  liberty  to  trade,  ai 
tubjecis  of       there  stated,  to  the  articles  of  sugar  and  coffee  ei- 

this  hts  king-     ,      .      ,  ,  ,.,.      ,    ,,      ,     j. 

Horn  of  Kng-  clusivcly,  and  prohibited  the  trading  even  m  nun, 
©."••I^com-  which  was  not  mentioned  in  the  original  Navigation 
modiiy  of  the  ^ct,  not  being  then  manufactured.     Yet  the  present 

5rowih»pnH  "  _  _._«         _    J. 

iicf,  &c  Ike.  contract  was  to  carry  rum  and  any  IVest  India  pror' 

ahJl  biJ^im-  ^^^^'  '^  "^^S^^^  ^^  ^^'^  ^*^^*  ^^^  ^^^  ^^  ^^  ^^^  ^'°S 
ported  into      was  an  enabling  statute,  and  merely  legalized  that 

idrtmLpUnu-  which  was  not  legal  before,  and  took  away  no 
lion,  colony,    benefit ;  but  it  did  take  away  some  benefit,  as  it 

trrniory.  or  •  j  •  . 

nl«icf»  it»  his  rendered  the  ship  and  cargo  in  some  cases  liable  to 

longini?,  in  Confiscation.     The   regulations  of  the  Malta  trade 

Am%,  Africa,  under  41  of  the  King  did  not  prevent  the  prohibi* 

( Tuiigirr  only  tion  extending  to  it  as  tar  as   concerned   Britisli 

huiThM  Ihrtll  ^"*^'^*«     'i'l^*^  proclamations  had  only  rendered  it  a 
\w  /i#«(rt^»W#     fnv  iHirt  in  regard  to  neutrals.     This  must  have 

JVo,  liulni  and    ,  ,  .»      t  •    -  « 

fthi|UMH(  lu  been  the  extent  ot  the  permission  to  regulate, 
Ivill"^^^^^^  given  to  his  Majesty  by  the  act  41;  otherwise  he 
timn  of  iwr^    uiight  have  superseded  the  whole  of  the  navigation 
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Messrs.  Scarlet  and  Abbott  (for  the  Defendant  Julys,  isis. 
iu  error.)     The  eneaficement  was  to  take  "  a  full    ' v^— ^ 

CASE  RE- 

*^  and  complete  cargo  of  sugar,  rum,  ufid  other  West  spectino 
"  India  produce.**    The  carriage  of  rum  was  not  I^^^^^^^^S 
illegal,  ibr  it  was  not  enumerated  among  the  prohi-  course  be- 
brted  articles  in  the  Navigation  Act  of  12  Car.  2.  ta  and  the 
But  they  rested  upon  the  words,  "  and  other  West  ^"'^'^" 
''India  produce,**  which  word  and  was  the  foandatioif  tioks. 
of  their  argument,  as  enabling  them  to  make  the 
contract  illegal  if  they  chose.     But  if  Malta  was  a 
plantation  belonging  to  his  Majesty,  the  prohibition 
in  the  statute  12  Car.  2,  did  not  extend  to  it.     If 
there  was  any  ambiguity  they  had  only  to  look  at 
the  object ;  and  what  could  be  the  object  of  exclud- 
ing any  territory  belonging  to  the  crown  of  Great 
Britain^  either  in  Europe  or  any  where  else  ?     But 
if  the  trade  was  prohibited  by  the  navigation  laws, 
diese  were  dispensed  with  by  the  Orders  in  Council 
under  the  Malta  Act.     Rubichon  knew  of  this,  and 
wished  to   take  advantage  of  it.     It  would  be  a 
harsh  construction  to  say,  that  these  orders  only 
extended  a  benefit  te  neutrals^  which  was  denied 
to  the  subjects  of  this  country-     Then  came  the 
3^t  48  of  the  King,  which  was  not  a  restrictive, 
tut  a   permissive   statute;    not  taking    away  that 
^hich  was  before  permitted,  but  introducing  a  new 
trade. 

Lord  Eldan.    Was  it  clear  that  the  trade  was 
'awful  before  ? 

Lord  Redesdale.    The  object  of  the  Malta  Act  OHjectofihe 

^  .  1        /•        •  r   ^'1        1^  M.illii  Art  .tas 

*^as  to  put  it  on  the  tootmg  or  Gibraltar.  to  pmMiiiia 

Messrs.  Scarlet  and  Abbot.  ,  If  Malta  was   an  "•• 'l!;^^  ^?;7'5 
*iriglish  plantation  within  the  meaning  of  the  uavi- 
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gation  laws,  the  trade  was  legal.     If  not  such 
plantation,  the  trade  was  legalized  by  the  Orde« 
in  Council  under  the  Malta  Act  41   of  the  King 
and  the  statutes  continuing  that  act,  and  the  liberS 
was  not  taken  away  by  48  of  the  King. 

Lord  Eldon.  Had  it  been  decided  whether  Malr- 
was  a  plantation  ? 

Mr.  .Curwood.  It  had  been  decided  that  GibraH 
tar  was  not  a  plantation. 

Lord  Redesdale.  Upon  this  construction,  Dnw 
kirk,  Toulon,  and  Calais,  if  they  had  remained  5 
our  possession,  would  have  been  plantations. 

Mr.  Curv'ood  read  a  passage  from  Mr.  Reeves 
book,  which  he  did  not  cite  as  any  authority,  bu 
merely  in  explanation  of  the  meaning  generalH 
attached  to  the  word  plantation.  It  properly  sig 
nified  a  place  that  had  been  colonized  from  thi 
parent  country. 


July  eo,  1813. 
Judgment. 


Lord  Eldon  (Chancellor)  stated  the  case,  ani 
said,  that  he  had  looked  at  this  contract  with  greai 
anxiety,  in  order  if  possible  to  find  some  grounc 
on  which  it  could  be  supported ;  because  it  appearec 
to  him,  that  in  moral  justice  the  original  Plaintii 
was  entitled  to  recover.  But  he  regi-etted  to  havi 
to  say,  that,  s])eaking  as  a  lawyer,  he  was  unable  t( 
discover  how  the  objex^tion  could  be  got  over.  Ii 
this  opinion,  his  noble  and  learned  friends  {Redes 
dale  and  Ellenborough,)  concurred  with  him  ;  am 
the  judgment  of  the  Court  below  must  therefore  bi 
reversed. 


It  was  accordingly  ordered  and  adjudged,  thai 

1 
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be  judgOMQt  of  the  Court  of  King's  Bench  be  July  so,  itit. 

LgeDt  for  FlaiDtiff  in  errors       Fladg atb. 
i{eat9  for  Defendant  in  errorji  Vauulvl,  Tomlinson^  and 
Thomson. 


FROM  SCOTLAND. 

AFFBAh  FROM  THB  COUHT  OF  SESSION, 

Hall — appellant, 

Ross^  Esa.  of  Rossie — Respondent. 

tMPONDBNT,  having  let  certain  fishing  stations  to  AppeU  j^jj^gj  igi^^ 
hot,  erects  a  dock,  by  which  the  fishing  is  injured.    Ap-  V      j 

Sllimt  claims  a  deduction  from  the  rent,  on  account  of  cobtiiact 
mage,  which  is  refused.     Question  comes  before  the  whbrbpa^ 
Court  of  Session.    Majority  of  Judges  of   opinion   that  maob  is  ao^ 
tome  damage  had  been  sustained  by  Appellant,  but  Court  mztted^com- 
proDounces  against  his  claim ;  some  of  those  Judges  who  'bnsatiom 
admitted  that  he  had  suffered  damage  being  against  him,  ^^y^^^ 
OB  ground  that  the  degree  of  injury  could  not  be  exactly 
ascertained.     Thb  judgment  held  to  be  erroneous  by  tl\e 
House  of  Lords,  on  the  principle,  that  where  damage  is  ad- 
Butted,  some  compensation  is  due;  and  cause  remitted, 
with  iostructions  to  ascertain  damage  in  some  way  or  other. 


1  HE' Rossie  salmon  fishings  in  the  river  Sonthesk,  Lease  of  Ros- 
tr  Montrose,  were  let  by  the  Respondent  to  the  froinR«^nd* 
ipellant.  Hall,  at  the  yearly  rent  of  600/.  upon  a  ^^^^^  ^P^ 
sc  for  21  years.     By  the  terms  of  the  lease,  the 
lings  were  let  to  Hall,  "  as  they  were  lately  pos* 
essed  by  John  Richardson,  Esquire;**  and  the 
ant  was  allowed  "  to  adopt  any  improvement  in 
be  mode  ofjishing,  in  any  of  the  bays  or  islands 
'termed  by  the  sea  on  the  island  of  Rossie^  which 
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Jaiicj»,i8id.  ^'  he  might  think  proper  J"  The  Respondent  als6 
^*-^v^*^  became  bound  to  warrant  the  lease^  mJoIIowSj  viz* 
WHERE  DA^""  "  in  so  far  as  the  different  stations  have  been 

ui^zD,cou.  "  ^^^f^^r^^  >A^^  ^^  occupied  at  ail  hands,  md 
PEvsAf ION  <^  against  all  mortals ;  andf  in  so  far  as  the  stai 
©ivwrf*        "  Thomas  Hall,  or  his  foresaids,  may  judge  ft  to 

^^  alter  and  improve  the  same,  in  consequence  of, 

.    "  this  liberty,  or  commission  before  written,  frm 

Respondent     ^^  his  own  facts  and  deeds  onlyJ*    The  Respondent 

f^^iJ"^^    had  resolved  to  erect  a  dry  dock  on  the  island  rf 

island,  which  Rossie,  in  the  river  Southesk,  and  it  was  probabk 

injures  the  i  i  •       •  i  i         a         « 

fishing;  sta-       that  this*  intention  was  known  to  the  AppellaDi^  ! 
if  d'«ioSili^    Hall ;  but  it  did  not  appear  that  either  party  thought 
from  the  rent,  that  any  damage  to  the  fishings  would  result  froa 

OQ  •ccoiintof  rf  o  ^  ^ 

.  the  damage,     this  operation^  and  nothing  was  said  about  it  in  the  r 
wbhraiio^^     contract.     The  erection  of  the  dock  was  accordingly 
and  award.      begun,  and  when  the  first  year's  tent  became  do^ 

Hall  claimed  a  deduction  for  damage  done  to  the  i 
fishings  by  the  work  in  question ;  and  the  matter 
being  referred  to  arbitration,  an  award  was  made^ 
finding  the  Appellant,  Hall,  entitled  to  130/.,  fo.i 
damage  done  in  the  course  of  one  year.     Hall  afle^ '' 
wards  took  a  protest  against  the   Respondent  in 
these  words ;  "  That  the  dry  dock,  and  other  build' 
*'  ings  near  the  same,  erected  during  the  course  of 
^'  tlie  last  season  upon  Rossie  Island,  by  said  Her-  ] 
**  cu/es  Ross,  or  by  others  deriving  right  from  him% 
have  been  found  to  be  injurious  to  the  fishings  Id 
by  him  to  the  said  Thomas  Hall,  in  so  far  as  theff 
"  prevent  and  interrupt  the  drawing  of*  thejishing 
'*  Pitts  at  thejishing  stations,  opposite  to  said  dock, 
"  and  other  buildings,  for  some  hours  every  tide ; 
"  and  that  the  pumping  of  foul  water  from  the 
*'  said  dock  into  the  river  Southesk,  is  not  only  in^ 
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^  juriaus  to  the  adjoining  ^hing  stations ^  but  also  June23,i8i3. 
"  to  the  fishings  in  the  other  parts  of  the  said  river,   ^—^v-^^ 

COVTRACT  ^^ 

"by  rendering  the  water  in  the  river  muddy,  so  as  where  daI 
"  to  deter  the  salmon  from  ffoinff  up  the  river  :  and  ^'^^^  "  ^^" 
^further J  that  the  laying  down  of  stones^  coals^  pbnsatiom 
"  or  other  bulky  materials  in  the  bed  of  the  river ^  ©ivBar. 
"  effectually  prevents  the  drazving  of  the  fishing 
*  ntU  at  the  different  places  where  the  said  stones^ 
"  mkj  or  other  materials  are  so  laid  down.^*    The 
Respondent  having  commenced  an  action  for  the 
whole  of  the  rent.  Hall  presented  a  bill  of  suspen- 
rion.    After  proof  taken,  and  various  other  proceed- 
ings in  the  cause,  the  Lord  Ordinary,  and  afler- 
wirda  the  whole  Court,  pronounced  against  the  lessee, 
*aod  finind  him   liable  in  expences.     Hall  having 
become  bankrupt,  Claud  Russely  the  trustee,  on  his 
estate,  was  made  a  party  along  with  Hall,  and  they 
tjfealed  from  the  decision  of  the  Court  of  Session. 

&>  S.  Romilly  and  Mr.  Adam^  Jun.j  for  the  Ap- 
pellants ;  Mr.  Thomson  and  Mr.  Murray^  for  the 
Respondent. 

Lord  Eldon   (Chancellor)   stated  the  case,  and  Judicial  ob- 
'guested  their  Lordships  to  observe  not  only  that  *^'^*^®°*' 
^e  reasons  of  suspension  were  repelled,  but  that 
^he  suspender  was  found  liable  in  expences  ;  which 
^^  saying  in  efiect,  that  he  had  no  ground  to  come 
into  Court. 

It  had  been  argued  here,  that  as  the  Respondent 
bad,  previous  to  the  lease  of  these  fishings  to  the 
Appellant,  informed  the  world  by  public  advertise- 
^^t,  and  otherwise,  of  his  intention  to  erect  a  dock 
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Jumss,i813.  on  Rossie  Island^  the  Appellant  had  no  right  t 
^^"^^v— *^  complain  of  damage  arising  from  that  circomstanoe 
VHBRB  da1~"  since  he  knew  that  the  thing  was  intended,  and  jd 
MAOB  18  AD-^  jqqJ^  ^j^^  Icasc  without  stating  any  objection  on  thil 
PMitATiotf  ground.  But  nothing  could  be  more  dangeroal 
sivBN.  ^^^^  ^^  Ro  ^^^  ^^  ^he  four  comers  of  a  contnct, 

• 

Dangerous  for  and  endeavour  to  find  out  the  meaning  of  the  ptfi 
Justice  to  look  ties  from  other  circumstances  not  mentioned  cr 
for  the  mean,  alluded  to  in  the  contract  itself. 

ing  of  con- 
tracting par*         By  the  terms  of  the  lease,  the  fishings  were  let 

cumtunces'^'  to  the  Appellant^  Hall,  as  they  were  lately  possessed 
potmentioned  \^y  Jq^^  Richardson,  Esq.,  and  the  tenant  was  sl» 

inthecontnct     -^  .^  ..  ,- 

ittelf.  lowed  ^^  to  adopt  any  improvement  m  the  modeefi 

*^  fishing  in  any  of  the  bays  or  islands  formed  hfl 
'*  the  sea^  in  the  island  of  Rossie,  which  he  tnigllj 
**  think  proper.**  '.  The  Respondent  also  becurfjl 
bound  to  warrant  the  lease  ^^  in  so  far  as  the  diftroiN 
*^  stations  have  been  hitherto  fished  or  occopieim 
^' all  hands,  and  against  all  mortals;  andasfarsl] 
**  respected  any  alterations  or  improvements  to  brj 
^^  introduced  by  the  Appellant  against  his  own  wm 
•'  and  deeds  only."  Now,  it  was  clearly  the  inteilti 
of  the  parties,  and  manifest  upon  the  face  of  tbil 
contract,  that  the  warranty  was  more  extensive  ia^j 
regard  to  the  old  stations,  as  these  were  warrantei' 
against  all  the  world.  As  to  the  rest,  the  Respoirf* 
ent  justly  reasoned  in  this  manner :  '^  I  cannot  gilt 
^^  you  a  warranty  equally  extensive  as  far  as  respedl 
^^  your  alterations  and  improvements,  because  it  il 
^^  impossible  for  me  to  know  what  these  may  be,  or 
**  how  they  may  operate ;  all  I  can  say  is,  that  I 
"  shall  do  nothing  to  prevent  them.** 
The  whole  of  the  advantages  mentioned  in  t}ie 
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^^tiaidt  were  ghren  to  the  Appellant^  at  a  rent  of  Janesa^ists. 
fibai  per  annum;  and  though  he  could  have  let   '^^— v— ^ 
hem  for  I200/.  per  annum  in  the  second  year  of  whbrb  da* 
he ieaae,  that  would  be  no  reason  for  his  submit-  ^^^''* ^^ 
\ng  to  any  damage  contrary  to  the  stipulations  of  TEVAmtm 
le  contFtcl^  of  which  he  was  to  have  all  the  ad-  oivsv. 
intages,  at  the  rent  of  6oo/.,  unless  it  could  be 
roved:  that  it  was  damage  without  injury.     Seven  OpinUmt  of 
F  the  Judges  who  supported  the  claim  must  have  i^^"^*S^ 
een  oi  opini<m  that  there  was  damage  in  this  case ;  questioQ  of 
nd  some  of  those  who  decided  against  the  Appel-     ™^ 
inCi  claim,  appeared  to  think  that  there  might  be 
wtege#     Lord  Balmuto  said,  that  there  was  no 
aunage,  but  a  great  deal  of  inconvenience,  which 
be  Appellant  might  have  prevented   by-  another 
ude  of  fishing.     But  with  great  deference  to  the 
avned  Judge,  the  Appellant  under  this  contract 
•4 1  right  to  fish  in  any  way  that  he  found  most 
DQvenient ;  and  if  he  was  prevented  from  doing  so 
y  the  Respondent,  that  was  damage.     Lord  Armi-** 
mle  said,  that  there  was  damage,  but  that  it  was 
tit  specific ;  and  Craig  said,  that  there  might  be 
uaage,  but  that  it  could  not  be  as^certained.     The 
Ustice-Clerk  said,  that  if  there  was  damage^  he 
id  not  know  whether  it  was  of  such  magnitude  as 
^  warrant  the  interference  of  the  Court  in  this 
Mb  :  and  he  concluded  by  saying,  ^^  After  we  shalt 
have  given  damages,  the  fishing  may  be  more 
productive  than  ever."     Suppose  it  were  so,  the 
4>pellant  would  still  have  a  right  to  compensation 
^Y  any  damage  he  had  sustained.     Liord  Meadow- 
^aak  said,  there  was  no  damage ;  and  Lords  Ro^ 
ertson  and  Glenlee  did  not  state  any  grounds  for 
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Juiies3»i8td.  their  opinion.     Four  of  these  seven  Judges 
'^■■***v----^   who  had  decided  against  the  Appellant,  might 

CONTRACT  ""*"  • 

WHERE  DA-     he  taken  to  have  admitted  that  there  was,  or  i 
MAGE  IS  AD-    ^jg    some  damag^e   in    this  case ;   and  these 

MITTBD,COM-  '  '^  ^  , 

PBirsATioN      added  to  the  seven  who  had  decided  in  favi 
civEN.  ^hc  Appellant,  and  who  of  course  must  have 

A  niajoritv  of  ccivcd  that  there  was  damage,  formed  a  major 
low  admit,       favour  of  the  Appellant,  to  this  extent,  that  h 

^'^lUnt^hacf  ^"  sustained  some  damage. 

tnsuined  This  was  ouc  of  ihosc  fish  causes  whicti 

me  *"^*S^--sQju^^jjjjg3  ygry  much  distressed  him.     He  h 

his  possession  a  very  learned  paper  on  the  t< 

and  disposition  of  salmon,  &c.,  which  was  proi 

in  one  of  these  causes,  and  which  he   kept 

curiosity.     But  if  their  Lordships  instead  of  o 

ing  themselves  to  the  terms  and  nature  of  th< 

^tract,  were  to  decide  upon  philosophical  specul 

respecting  the  temper  and  disposition  of  fisl 

would  be  long  before  they  could  come  to  a  sa^ 

tory  conclusion.     There  was  less   of  that  ki 

learning  here,  than  there  had  been  in  some 

causes ;  bi^t  still  there  was  a   good  deal  of  i 

was  said  that  salmon  was  a  nice  and  dclicat 

and  a  question  had  been  raised  whether  it  was  i 

of  clear  than  of  muddy  water  ;  and  whether 

water,  or  muddy  water,  was  the  natural  climi 

salmon  ;  though,  if  their  Lordships  were  comj 

to  decide  upon  that  ground,  a  doubt  might  h 

gested  whether  fresh  water  was  the  natural  cl 

Thesiipula-     of  Salmon  at  all.     But  it  was  a  much  safer  v 

comran  hself   ^^^^  whether  the  stipulations  of  the   contrac 

the  only  »afe     been  Complied  with,  than  to  resort  to  these  pi: 

cUioD.  phical  speculations  for  a  ground  of  decision. 
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Anaigument  had  been  used,  ^^  that  though  the  Juness^ists. 
^fisluDg  in  one  station  had  been  injured  or  lost,  still    "*"— "v-^-^ 

CONTRACT  "^ 

^if  88  many  were  caught  in  the  remaining  stations  wubrbda- 


^it  iiad  bieen  caught  before  in  the  whole,  there  was  ^^^  "  ^'*" 

^  O  ^  '  MITTBD,GOli« 

*'do  damage.**    But  if  he  (Eldon)  were  to  take  a  pBiraAnow 
leaae  of  a  salmon  fishing  with  ten  stations,  he  would  qivbv. 
nther  have  his  ten  stations  according  to  the  contract^ 
tfatn  try  in  a  Court  of  Justice  whether  he  might  not 
citch  as  many  in  nine  stations,  as  in  ten. 

Now,  if  in  England   a  majority  of  the  Judges  If  •  cWni  lo 
had  been  of  opinion  that  some  damages  were  due,  were  aiade 
.    Aeir  Lordships  would  never  have  heard  of  the  deci-  ^??^*  *^*u^ 

r  ^     cisioti  ought 

flon  being  against  the  person  who  had  made  out  his  to  have  beea 
I    <Uai  to  damages.  '  Too  much  might  be  given  him  [^'C*^ 
or  too  little ;  but  he  could  never,  under  sUch  circum- 
ttmces,  be  dismissed  out  of  Court,  with  the  addi- 
tiooal  loss  of  having  to  pay  the  expenses  of  the  suit. 
It  might  be  very  often  difficult  to  ascertain  the 
ttnoont  of  the  damage,  and  in  this  country  there. 
Were  two  modes  of  proceeding  in  such  cases^  viz. 
to  prove  the  amount  by  the  testimony  of  competent 
^tnesses,  or  where  there  was  no  ground  or  criterion 
to  estimate  the  damage,  they' were  in  the  habit  of 
giving  nominal  damages,  but  they  never  dismissed 
tbe  claim  altogether,  where  it  appeared  that  there 
Was  some  damage. 

It  had  been  said  at  the  bar,  that  the  award 
gsave  the  amount  of  the  damages ;  but  he  did  not 
conceive  that  it  could  be  taken  as  the  proper  mea* 
tore  of  damage  in  the  present  action,  though  it  was 
important,  as  connected  with  the  original  cause  of 
tbedamage^  and  as  showing  that  there  was  some 
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Janei».iei3.  damage.     But  the  Lord  President  bad  said,  lb 
^^— *v^'  there  were  several  actions  usual  iu  Scotland)  Wher— • 
WHIMS  DA-"*  they  were  under  the  necessity  of  conjectmrwg  tJm^ 
MA«K  13  Ai>-    extent  of  the  damaee ;  and  that  those  who  mifhrf 
PBvtATiov     ftuner  hy  this  had  no  right  to  complain,  because  it 
•iTBH?'         ^^^^  ^^  ttieir  peril  that  they  entered  into  a  contract    \ 
D»aiMf^        wliere  damages  could  be  ascertained  in  no  other  irqr 
fixed  by  con-  than  by  conjecture.     In  his  opinion,  they  must  tf* 
^^^'  certain  the  damage  in  some  way  ;  and  for  that  prn^ 

anvt  6x  the  pose^  it  wonld  be  proper  to  remit  the  cause  for  remif 
^^'m  with  some  findings  to  direct  the  Jnc^ee  below  in 
^'•J*       their  further  proceedings  In  it. 

One  of  the  Judges  had  made  a  distinction  beCwMi 
the  primary  and  secondary  use  of  water ;  and  sai^ 
that  it  was  amusing  to  hear  fishermen  complaininfl 
of  the  obstructions  of  vessels  in  their  fishing  atS' 
tions ;  but  it  could    not    be  very  amusing  to  O00 
who  had  agreed  to  pay  6oo/.  a  year  for  fishing  sti* 
tions^  to  find  himself  interrupted  in  the  use  of  thcN 
stations. 

He  proposed  then  to  find, 
1st,  That,  if  damage  had  been  sustained  by  tbi 
Appellant,  compensation  was  due. 

2d,  That  it  appeared  that  some  damage  bad  hea^ 
iustasned — then,  for  the  purpose  of  asceHaining  tfas 
extent  of  the  damage,  he  ])roposed,  that  the  Judges 
should  be  directed  to  permit  the  Appelbntt  to  ^ve 
proof  of  the  extent  of  damage,  if  he  tfaougbt  ptH 
per,  or  if  he  offered  no  further  proof,  then  to  nacm  » 
tain  the  amount  of  the  damages  dne,  by  siaorb  othec 
means  as  their  practice  authorized,  and  tbetv  to  do 
V  what  was  fit  and  just    It  must  be  un^ogstood^  horn* 
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r,  that  the  Appellant  in  giving  proof  of  damage,  JaQef3,i8i3. 
bt  to  be  oonfined  within  the  limits  of  his  own  ^^""^v— ^ 

I  J  CONTRACT.— 

leaoenaanoe.  whbrb  da- 

MAGB  U*  AD- 
IClTTXDtCOIf* 

)ri  Redeidale.  *  All  that  could  be  inferred  from  pb»satio« 

MUST  mt 

rircumstance  of  the  erection  of  a  dock  being  oxvbv. 
n  to  be  in  contemplation  at  the  time  of  the 
act,  was  this,  that  neither  party  then  thought 
the  dock  would  injure  the  fishing.  If  it  did 
I  the  fishing,  the  Respondent  was  still  liable 
his  contract  to  make  up  the  loss.  But  this 
had  not  been  at  all  taken  up  in  the  pleadings, 
illegation  was,  that  the  dock  did  no  damage 
I  fishing,  and  not,  that  if  it  did  any  damage^ 
Mi  ought  to  fall  on  the  Appellant. 

is  decision  was  different  from  any  thing  that  Singular deeU 
lew.  The  contract  was,  that  the  fishings  should  Jj^aS^e^^ 
DJoyed  as  they  were  before.     The  evidence  have  suffered 
sd  that  they  could  not  have  been  so  enjoyed;  and  shodd  noi^ 
ority  of  the  judges  had  said,  that  the  Appellant  ^]J  ^""^^^ 
astained  some  damage,  and  the  decision  was,  but  be  obliged 
)e  should  not  only  have  no  compensation,  but  ^^^  of^tbe! 
d  also  be  obliged  to  pay  the  expenses  of  the  suit.  '"^^ 
tempt^had  been  made  to  show  that  there  had 
no  damage,  as  the  quantity  of  fish  caught  had 
ised.      But  every  bargain  of  this  kind  was  in 
measures  speculation,  as  the  quantity  of  fish 
taken  could  never  be  exactly  ascertained  be- 
laud ;  so.that,  though  as  many  should  be  taken 
ne  stations  in  one  year  as  had  been  taken  at 
1  another  year,  the  loss  might  still  be  consi- 
le,  because  it  was  possible  that  if  the  whole  of 
en  stations  had  been  used  in  the  subsequent 
u  I.  p 
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Jane  23,1813.  year,  the  quantity  taken  might  have  been  mo 
^''"■"^v^"-^  greater  than  in  the  previous  year.  But  then  the 
WHERE  DA-  had  been  a  difficulty  in  ascertaining  the  damage.  Tl 
^!^  1*  ^^    Court  must  do  that  in  the  best  manner  it  coul 

If  ITTED,  COItf- 

PEirsATfoir     In    their    jddgment    in    the    case    of  TVight 
•rmr?  Dicksons,  (vide  tfw/e,^  the  judges  had  determim 

by  conjecture,  and  a  consideration  of  the  circuii 

stances  of  the  case,  what  number  of  carts  of  cw 

the  Dicksons   ought  to  be  supplied    with  in  tl 

course  of  each  months  though  there  was  nothing 

the  contract  itself  to  show  the  exact  number;  b 

the  Court  took  upon  itself  to  ascertain  it.     Heret 

they  were  bound  to  ascertain  the  quantum  of  c 

mage  as  well  as  they  could,  by  proof  or  other  meai 

Dindvantas^e        One  could  not  help  lamenting,  that  Scotland  h 

sS^IiS^la-^    not  the  benefit  of  jury-trial.     Juries  here  were 

bours/  (roin      the  habit  of  forming  the  best  conclusion  they  cou 

bcnefitoftjary-  from  all  the  proof  and  circumstanccs  in  such  unc 
trial  iD  civil     ^j^^  ^^^^ .  ^^^  j^  ^^^  ^  j^^  regretted,  that  Scotia 

had  not  the  advantage  of  the  same  mode^  of  havi 
facts  decided  upon  and  settled.  But  the  Court 
low  must  find  some  means  of  ascertaining  the 
mage.  In  the  case  of  the  Earl  of  Merton  v.  Stuc 
(vide  ante,)  the  Court,  in  case  they  should  h 
to  ascertain  damages,  could  only  do  it  in  an  a) 
trary  way ;  as  the  injury  must  consist  merely 
disturbance,  and  not  in  any  thing  that  could  be 
curately  valued  in  money.  He  agreed  there 
with  his  noble  and  learned  friepd,  that  the  Jw 
^  must  settle  the  amount  of  damage  as  well  as  t 
practice  would  permit ;  for  where  it  was  admi 
that  there  was  damage,  it  was  not  just  that, 
«au9e  the  person  damnified  could  not   state 


taies. 
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]^^  amount  of  his  loss^  he  should  have  no  da-  Junes3j8i9« 
mages  at  all. 


CONTRACT.—^ 
WHERB  DA- 
MAGE IS  AD" 
MITTED,COM« 


The  judgment  of  the  Court  below  reversed,  and 
tausd  remitted  with  the  above  fiiidings.  pbnsatiov 

MUST  BE 
OIVBV. 

Agents  for  Appellant,  Spottiswoods  and  Robbrtson. 
Ageat  for  Respondent,  Richardson. 

r  ■  ■      • 


IRELAND. 

APPEAL   FROM   THE   ^^OURT   OF   CHANCERY. 


Hunt  and  o\her^^ Appellants. 
Maunsell — Respondent. 

vomt 'Graham  had  in  his  life  time  granted  two  annuities,  or  Jaiiei4»t8l3. 
itDt  charges,  to  Ann  Maunsell,  the  Respondent,  stated  to   v       y    *  ^ 
be  in  consideration  of  services;  after  his  death  his  represen-  qubitiov 
tatifcs  applied  the  whole  of  his  property  in  discharge  of  in-  of  coMFEn* 
combrances  and  debts,  to  the  exclusion  of  the  Respondeilt's  '^^^^  ■*■ 
demands.    A  sum  of  about  11,000/.  had  been  applied  in  ^"||J,^"* 
discharge  of  incumbrances,  subsequent  to  the  date  of  her 
tonuity  deeds,  and  she  filed  her  bill  against  the  rcpresenta* 
tiiei  of  Graham,  to  compel  them  to  discharge  her  claims, 
opon  the  ground  that  they  were  answerable  to  the  extent  of 
the  above  sum,  which  she  seated  to  have  been  misapplied. 
The  representatives  (Appellants)  answered,  that  the  grant 
of  the  annuities  was  voluntary,  and  ought  to  be  postponed 
\  to  all  just  debts,  or  pro  turpi  causa^  and  therefore  void.    The 
only  evidence  as  to  the  consideration  was  that  of  a  servant 
in  Graham's  family,  who  said,  he  believed  that  the  Re- 
spondent and  Graham  cohabited  as  man  and  wife — his  wife 
being  alive  at  the  time.     The  Master  of  the  Rolls  directed 
an  inquiry  as  to  the  consideration,  but  the  Chancellor  on    . 
appeal  altered  this  decree,  thinking  probably  that  there 
was.  no    sufficient    evidence    upon    which    to    found  an 
order  for  inquiry.     This  decision  of  the  Chancellor  was, 
however,  reversed  by  the  House  of  Lords.    It  was  insisted 

p2 
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June  14,1818.  ^^  the  bar  tfiat  the  bill  might  have  been  dismissed^  on  the 
^  .    J      J       authority  of  Priest  v.  Parrott,  2  Ves.  160. 

QUKlTIOV 

OP  coMPBTi*  tmm\ 

TTOir  BB- 

TWBBv  cat-       x  ^ 

DITOR8.  J  OHN  GRAHAM,  of  Flatten,  in  the  county  of 
loth  Dec"**  Meath,  deceased,  in  pursuance  of  marriage  articles 
i75s»  conveys  previously  entered  into  on  his  marriage  in  bis  mi* 
truttees,  to  le-  nority  with  Dorothy  Sophia  Graham,  in  175S9 
cwrc  (among  being  then  of  age,  conveyed  his  estates  to  trustees 
3000/.  for  the  in  trust,  to  the  use  of  himself  for  life,  remainder  to 
SmTofthe' '  ^**  ^"^  ^^^  every  other  son  in  tail,  reversion  tohim- 
murkfi^.         self  in  fee,  on  failure  of  issue  male ;  and  also  for  the 

purpose  of  securing  a  jointure  of  300/.  per  antmrn 
for  his  wife^  and  3000/.  for  the  younger  children  of 
the  marriage.    One  son  William,  who  died  a  minor 
and  unmarried,  and  one  daughter,  Elizabeth  Ger- 
trude, were  the  only  issue  of  the  marriage. 
14th March,         Graham,  the  father,  by  indentures  dated  l^tii 
SiSto^S  March,    1767,    granted  to   the  Respondent,  Ann 
Respondent     Maunscll,  who  it  appeared  resided  with  hinc  in  his 

two  annuities    _  ^  .•        1      1        1  1  •    ^ 

of 40/.  and  house  after  a  separation  had  taken  place  betwieen 
^^^'  himself  and  his  wife,  two  annuities,  the  one  of  40/. 

the  other  of  72/.,  chargeable  upon  certain  parts  of 
his  estates,  and  said  to  be  in  consideration  of  ser- 
vices performed  by  the  Respondent  to  the  gmotor. 
s6ihSept.  He  subsequently,  in  the  same  year,  gave  her  two 
ham  gires'the  ^^^^s  for  livcs  of  a  Certain  portion  of  his  lands,  the 
Respondent  quc  for  her  own  life  at  a  peppcr-com  rent,  the  other 
lires.  for  the  lives  of  two  persons  named  in  the  indenture, 

at  a  rent  of  1/.  10^.  renewable  for  ever  on  pajrment 

i77ojBond     ^^  ^'*  ^^^y  ®"^  *  pepper  com  fine.     In  1770  Crra- 
from  Graham  ham  executed  his  bond,    dated  20th  February  in 

further  provi-  that  year,  to  his  daughter^  conditioned  for  tbe.  pay* 
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aent  of  2000/.  at  his  deaths  as  an  additional  provi-  Juncu.isia. 
lion  for  her.     On  this  bond  judgment  was  entered  ^'**"*v""'*^ 

'  OT7KSTIOV 

ap  in  the  Exchequer,  in  ^172.  In  March  1771^  ofcompetx- 
the  Respondent  surrendered  her  leases  in  consider-  1}^^  **"  . 

*  TWBBK  C»S- 

aUon^  as  was  stated,  of  400/.  paid  her  by  Graham,  ditors. 
By  an  indenture  dated  22d  July,  1773,  in  consider-  «on  of  2000/. 

f  .    "^    .      .  to  his  daueh- 

anon  of  the  Respondent  relinquishing  all  claim  to  ter  Elizabeth 
die  aforesaid  annuities  of  40/.  and  72/.,  and  certain  Jhich"jucig'!^ 
arrears  said  to  have  accrued  due  thereon,  and  also,  as  !"*£^  entered 

,  .  in  £a8ter  term 

VM  stated  in  the  indenture,  in  consideration  of  the  1772. 
wiender  of  the  above-mentioned  leases,  Graham  Two  other 
gruited  heran  annuity  of  100/.  for  her  hfe,  to  which  100/.  each 
ivii  to  be  added  an  additional  annuity  of  100/.  for  her  ft^'ljj^t. 
life  from  the  period  of  his  death,  in  case  she  survived 
liiai;    which  annuities  were  charged,   and  to   be 
diaiged,  upon  certain  of  his  lands  in  the  indenture 
ipeeified. 

John  Graham  died  on  17th  April  1777»  having  Will  of  J. 
previously  made  his  will,  dated  22d  January  1776,  ^nl^tTrsfby 
\if  which  he  devised  all  his  real  estates,  (except  the  which  hit 
lands  of  Knock  Island  of  the  yearly  value  of  20/.  to  Graves 
irfaich  he  devised  to  the  Respondent,  besides  be-  ^^*2c^* 
fieathing  her  a  legacy  of  1,200/.)  subject  to  the 
payment  of  his  debts  and  legacies,  to  Graves  Cham- 
acy,  Esq.  his  heirs  and  assigns,  for  ever,  and  ap- 
{KUDted  him  sole  executor  and  residuary  legatee.  pil^eMheproT 
Chamney  proved  the  will,  and  having  entered  into  duce  in  |>ay- 
Ibe  receipt  of  the  rents  and  profits  of  the  real  es-  mew  and  sim- 
latea,  and  possessed  hin^self  of  the  personal  pro-  jj!^,^"^" 
paty,  he  applied  the  produce  in  payment  of  the  nve  of  the 
ndgment  and  simple  contract  debts  of  the  testator^  widow, 
xclusive  of  the  widow's  jointure,  and  the  sums  due  ^^"ft*^^"^' *?^ 
I  Elizabeth  Gertrude  the  testator's  daughter  under  ent. 
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June  14, 1813.  Under  her  father*8  marriage  settlement,  and  upo 
^""^ ""v^-^   the  bond  above  mentioned,  and  also  exclusive  of  th 
OP  coMPBTx-  claims  of  the  Respondent. 
Ii?JL**:.  In  November  1786  Elizabeth  G.  Graham   file 

TWEBN  CUB-  ^ 

DiTOM.  her  bill  in  Chancery  against  G.  Chamney,  the  Re« 

pondent)  and  others,  praying  **  an  account  of  wha 

^^  was  due  to  her  in  respect  of  the  aforesaid  sum 

and  a  sale  of  the  lands  charged  therewith  for  th 

payment  thereof,  and  an  accouht  of  the  jjerson  ^ 

*^  estate  of  John   Graham,  and   of   prior   incun 

Chamnar  lets  '^  bmnccs/*  Chamney  in  his  answer  set  up  the  claifz. 

pondenfg**"     <>/  ^''^  Respondcfity  in  reiipect  of  her  annuities* 
citimi  in  pre-  preference  to  the  judgment  debt  of  E.  G.  Gr^ 

fcrence  to  the    ,     '^        rw^^  i  i  i        -.-  •    -rx  i 

jiidgmrnt  hom.  The  cause  was  heard  on  the  0th  Decemw 
daiwhter.  *       ^790,  when  it  was  decreed  ^^  that  an  account  shoii. 

^^  be  taken  of  the  real  and  personal  estates  of  Jot* 
"  Graham,  of  his  debts  and  legacies,  and  of  the  ii 
*^  cumbrances  affecting  the  lands,  of  what  sums  we 
paid  and  what  remained  unpaid,  and  what  was  da 
to  £•  G.  Graham  in  respect  of  the  sums  aforesaid 
10th  October  The  Master  reported  that  up  to  1  st  November  1 7£ 
reSms  A**/"  Graves  Chamney  had  received  out  of  the  estates  i 
Chamney  had  question  32,399/.  7^.  ^d.  and  had  applied  to  tt 
word*  of  discharge  of  incumbrances  prior  to  the  judgme0 
cKof  in.*'  ^^b^  ^f  ^he  Plaintiff  E.  G,  Graham  20,649/.  4^.  6« 
ciimbrancet  and  in  discharge  of  subsequent  incumbrance 
the  judgment    10,377/-  18^.  2d.  and  in  discharge  of  simple  con 

iSihteJl^'and  *"^'*^  ^^^^^  ®9t>/.  1 5s.  Qd.  leaving  a  balance  in  tli 
in  payment  of  hands  of  Chamney  of  475/.  8s.  lOrf.  and  tliat  thei 
irilct  debir     w»s  due  to  the  Plaintiff  3, 1 65/.  in  respect  of  her  pn 

vision  under  the  marriage  settlement,  and  4001 
19,^.  Sd.  in  respect  of  her  judgment  debt. 
Before  further  proceedings  Graves  Chamney  die 


ON  APPBALS  AND  WRITS  OF  ERROR.  -215 

bftving  previously  made  his  will,  and  devised  and  be-  Juneu^isis. 
Queathed  his  real  and  personal  estates  to  the  Appel-  ^—^v— -^ 
kots,  against  whom  the  cause  was  revived,  and  the  opcompbti-; 
moe  was  heard  on  the  report  and  merits  on  6th  I!.^^„"'  .  « 
July  1793,    when   it  was    ordered  and  adjudged  ditors. 
among  other  things,  *' that  the  PlaintifFs  debts  should  Q^^^cham- 
"  be  paid,  and  that  if  necessary  the  lands  of  John  mj,  who  had 
'^  Graham  remaining  undisposed  of  shpuld  be  sold  uli^tothe^ 
"for  payment  thereof,  without  prejudice  (in  case  AppcUanu. 
'^tbat  fund  should  be  insufficient)  to  her  claims 
'^  against  the  estate  of  Chamney,  as  far  as  respected 
^  the  sum  he  had  applied  in  payment  of  debts  created 
. "  subsequent  to  her  incumbrance."     The  remaining 
lands  were  accordingly  sold,  including  those   of 
Knock  Island  (which  had  been  devised  to  the  Res^ 
pondent),  and  the  produce  applied  to,  and  exhausted 
in,  the  discharge  of  incumbrances;  and  after  the 
w^hole  of  Graham's  property  had  been  applied  to 
the  payment  of  his  just  debts,  a  considerable  sum 
(as  alleged  by  the  Appellants)  remained  due  and 
unpaid* 

In  February  I799  the  Respondent  filed  her  bill  iithFeWma^y 
in  Chancery,  stating  that  the  sum  of  1 1,750/.  2^.  the  Rcsj^nj!! 
9^.  had  been  misapplied  by  Graves  Chamney,  inas-  j^^^; /}['-[j,"jJ 
niuch  as  the  same  had  been  applied  to  the  discharge  of  11,7*0/.  21. 
of  incumbrances  which  were  subsequent  to  the  date  ha¥e*becn 
of  her  deed  of  annuity,  and  therefore  praying  that  J^^f^j^' 
the  said  sum  of  11,750/.  2*.  Qd.  might  be  brought  brought  into 
into  the  Bank  of  Ireland  to  answer  her  demands,  ireUnd  by^the 
or  that  the  estates  of  Graves  Chamney  should,  after  Appcllanu  to 

rni_       A         answer  her  de- 
account  taken,  be  sold  for  that  purpose.     The  Ap-  mandt. 

pellants  answered,  that  there  was  not  any  gopd  or  JleJeTinl*^ 
yalu?ib|e  consideration  given  for  the  annuities^  ?md  consideration 
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Junet4,  i8ts.  that  they  oaght  to  be  postponed  to  all  the  jmt  i 

^^~—^^^-^   of JohnGraham; and oneoftbc Appeli8Dt8,(Athan 

oFcoMpiTi'    Cusack)  stated  in  his  answer  "  that  be  had  bean 

WBw"^i«E-    "  ^J'Pved,  that  the  Respondent,  at  the  time  ol 

WTORf.  *•  execution  of  the  annuity  deed,  lived  and  coha' 

fnnuiiiM.  or'    "  ^'^^  ^^^  «»'^  "^o^"  Graham,  his  wife  being 

tbiithecon-    «  livine,  and  that  the  annuity  was  intended 

Ulc^  "  recompence  for  the  said  service.      From  the 

examination  of  a  witness  produced   by  the 

pondent  herself,  it  in  fact  appeared,  or  was  renc 

highly  probable,   that,   though  the  wife  of  • 

Graham    had  survived   bim,  the   Respondent 

he  had,  for  many  years  before  hi>  death,  cohal 

ipihMi*        together  as  man  and  wife.     On  the  Igtb  May 

Sm^JT  the  Master  of  the  Rolls  decreed  "  that  it  shou 

of  ih*  Roiit     <i  referred  to  the  Af aster  to  inquire  and  report 

dircciinfi  >n  "^  '  ,     ' 

inquiry  ji  10  "  t/ier  the  Respondent  gave  any  vaiuabte  am 
u>^cpi»i(iw«-  tt  fifif^  j-gj.  ffpf.  annuities,  and  what  wot  the  m 
**  and  amount  of  such  consideration,  ifaiiy,^. 
The  Respondent  acquiesced  in  the  deem 
rearly  a  year,  and  proceeded  on  it  before 
Master,  who  on  the  33d  October  1805,  rep 
that  there  was  neither  valuable  nor  adequate 
aideration  given  for  (be  annuities.  But  befon 
report  was  confirmed,  the  Respondent  appeal) 
the  Chancellor  from  the  decree  of  the  Masb 
the  Rolls  directing  an  inquiry,  and  bis  Lordsbi 
the  l-lth  November  I806  decreed  **  that  the 
"  decree  so  pronounced  by  the  Master  of  the  I 
"  should  he,  and  the  same  was,  thereby  varit 
*'Jar  as  the  same  ordered  an  inquiry  at  to 
■*  consideration  paid  by  the  Plaintiff',  (Re^temdi 
'•^Jor  the  tv§  gfuiuitie*  in  the  pkadinge  rnmi^ 
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^Miit  rami  further  ordered  that  it  be  referred  Jantt4,i8i3, 
^  to  Me  of  the  Masters  to  take  an  account  of  "— *v— *^ 
'^9k§t  was  due  to  the  Plaintiff,  in  respect  of  the  ofcw^ 
^sad  annuities^  and  that  the  said  Master  should  '^^''^^^ 
^  Mfo.  take  an  account  of  the  estates^  real  and  T>iTo%t, 
^personal,  of  Graves  Chamney  deceased^  Sgc.  Sgc."* 

Against  this  decree  of  the  Chancellor  the  Appel-  Appeal  from 
Jut.  lodged  their  appeal.  M^r^.. 

the  Hooae  of 

&r  S.  Romilly  (for  the  Appellants.)   The  ques- 
tkm  was^  whether  or  not  the  Master  of  the  Rolls 
vss  right  in  ordering  an  inquiry  to  the  considera* 
litNi  for  which  the  annuity  was  granted.     It  might 
pyhaps  have  been  insisted  in  the  Court  below,  that 
the  bill  should  be  dismissed,  upon  the  authority  of 
fte  case    of  Priest    v.   Parrott,    where    Lord  s  Vet.  i(to. 
ifardwicke  held,  that  though  an  annuity  given  to  a 
vaman  w  prdtmium  pudicitia  might  generally  be 
sqiported,  yet  where  the  man  was  married,  and  the 
VDmail  knew  it,  it  could  not.     He  therefore  sub* 
Batted  that,  even  if  the  bill  had  been  dismissed^ 
dieir  Lordships  would  not  have  reversed  the  judg- 
iMDt   But  the  Court  below,  however,  had  not  gone 
Ikit  length.    The  Master  of  the  Rolls  only  directed 
H  inqiliiy,  and  he  could  not  conceive  why  that 
beisioii  had  been  reversed  by  the  Chancellor,     i^he 
knand  might  poisibly  be  partly  for  val.  con.  and 
Htf  J  not,  yet  the  creditors  for  val.  con.  must  be 
fcftm4    to  the  Tolontary    claimants,   and   how 
Ms  M  this  to  be  ascertained  and  settled,  except  by 
i  inqahy  bdfere  die  Master?  and  he  therefore  sub- 
dtted  tffett  the  Master  of  the  Rolls  was  right,  and 
le  iSmupfihr  wrong;. 
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QUUTIOl^ 
OPCOMPBTI- 
TIOV  BK- 
TWBBir  CRB-* 

»ITOM> 


Joiiei4,i8is.       Mr.  Bell.  There  were  two  questions  to  be 

sidered:  1st,  Whether  this  was  such  a  bon 
there  was  reason  to  believe  ought  to  be  set  i 
or  at  least  postponed  to  the  bona  Jide  creditors 
if  it  was,  an  inquiry  was  necessary.  2d,  Wh* 
any  thing  had  been  before  done  that  ougbt  tc 
vent  such  inquiry.  As  to  the  first  pointy 
was  no  evidence  of  service,  but  this  cohabit! 
and  the  case  of  Priest  v.  Parrot t,  remainec 
shaken. 

In  regard  to  the  2d,  there  did  not  appear 
thing  in  the  state  of  the  property  that  ought  fee 
vent  the  inquiry.  The  fiind  upon  which  the  pr 
claim  was  made,  had  been  actually  applied, 
the  question  was  whether  it  had  been  properly 
plied  ;  so  that  the  matter  stood  as  between  he 
other  creditors.  Then  what  was  the  nature  c 
debt?  It  was  doubtful  whether  she  could 
against  creditors  or  any  other  person.  The  < 
could  not  know  what  directions  to  give  until  i' 
what  was  the  real  nature  of  these  securities. 


Mr.  Richards  (for  Respondent.)  The  qu< 
was,  whether  the  Court  would  either  presumi 
the  security  was  void  as  being  given  on  an  ii 
per  consideration,  pr  voluntary,  and  to  be  post] 
to  creditqrs.  A  voluntary  grant  was  good  a; 
the  })erson  of  the  executor,  and  the  grants 
sue  the  grantor.  If  in  1767  2^  voluntary  grar 
made  and  not  turpi  causa,  and  if  the  arreai 
accumulated  from  that  time  till  1773,  and 
>vere  given  up  in  consideration  of  another  an 
then  ijt  would  not  be  permitted  to  thfe  gran 
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executor,  to  say  that  the  consideration  was  not  a  Juneif.isia. 

good  one.  Assuming  for  a  moment  that  the  annuity   ^ — v^^ 

of  1773  was  given  for  a  good  consideration,  it  was  opcompbtx- 

IS  good  against  th.e  Appellants,  as  against  the  ori-  '^'^^  "*' 

giDsl  grantor  whom  they  represented.     Now,  ii>  pitori. 

the  suit  comiQenced  by  the  daughter,  Chamney  the 

devisee  of  the   grantor  insisted   upon  the   grants 

of  1767  and  1773    to  the  Respondent,  as  grants 

Ibr  valuable  consideration,  and  the  Appellaqts  therer 

lore  were  estopped  from  saying  that  the  grant  wa^ 

Toul,  or  not  for  valuable  consideration.     {She  ha(i 

beea  treated  as  an  incumbrancer^  and  the  validity 

irfher  claim  insisted  upon  a^  such.    They  s^id  that 

the  grant  was  voluntary;  but  he  contended  that  if 

the  grant  of  1 7 67  was  voluntary,  that  together  with 

the  arrears  formed  a  sufficient  consideration  for  the 

grant  of  1773.     Biit  they  said  the  grant  of  1767 

Wig  for  a  base  consideration,  and  therefore  there 

pould  be  no  arrears.     There  was  not,  however,  die 

least  imputation  against  the  grant  of  1767*     Mr. 

.Graham's   wife  might  be   alive,  and   this  woman 

might  cohabit  with  him,  but  was  the  Court  to  pre* 

some  that  this  was  an  unlawful  cohabitation?     But 

Mppose  it  were ;    was  there  apy   evidence  of  her 

loowing  that  he  was  iparried  ?  None,  and  that  cir- 

comstance  took  it  put  of  the  reason  of  the  case  of 

Priest  V.  Parrott.     If  a  grant  was  made  to  a  wo- 

m^n  before  seduction,  it  was  bad ;  if  after,,  it  was 

good  as  a  voluntary  grant.     If  this  deed  had  a  vice, 

^^  was  not  upon  the  face  of  it ;  and  did  not  appear 

^^  any  way  that  could  enable  the  Court  to  touch  it. 

^  o  such  fact  had  been  proved  in  evidence,  and  in- 

P^d  they  did  not  attempt  to  give  any  evidence  in 
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QUBSTIOIf 
OP  C9MPBTI* 
TIOV  BB- 
TWBBK  CBB- 
PITOBi. 


1  Eq.  Ca. 

Abr.  SI. 


JmitU,  1S19.  chief.  They  had  only  cross-examined  a  witnesi  of  tbi 

Respondents^  who  said  he  believed  that  this  woman 
had  cohabited  with  him  in  an  unlawful  way,  hut  did 
not  specify  at  what  time;  so  that,  even  if  this  testi* 
mony  were  good  as  far  as  it  went,  still  it  was  wordi 
nothing.    This  was  not  to  he  tried  by  beliefs  bat 
according  to  the  facts.    There  was  no  cross  biU 
filed  against  her  to  set  aside  the  deed;  and  A^ 
said  it  was  given  for  lawful  services.     It  was  i 
cumbent  on  them  to  prove  the  contrary  if  they 
nied  this ;  for  a  grant  was  to  be  taken  most  strongK  Jf 
against  the  grantor,  whom  the  Appellants  re 
sented  here.    The  Master  of  the  Rolls  ought  n 
to  have  directed  an  inquiry,  as  no  ground  was  laL^ 
for  it.     Mrs.  Maunsell  came  with  an  instruroei^a-t 
good  upon  the  face  of  it,  and  upon  the  validity 
which  the  party  on  the  other  side  had  before  i 
sist^  upon  oath.     What  right  then  had  the  Cour*"^ 
to  throw  a  cloud  over  a  grant  upon  which  the  partic^^ 
had  cast  no  imputation? 

Mr.  Maddocks.  They  said  on  the  other  %iAe^^ 
that  when  Mr.  Chamney  insisted  upon  the  validi^i^^ 
of  this  grant  in  a  former  suit,  he  mistook  the  fact 
the  law ;  but,  upon  the  authority  of  Lighthoum  v. 
WeedoHy  he  doubted  whether  they  could  take  ad- 
vantage of  that  circumstance.  No  turpis  contractus 
ought  to  be  presumed,  and  services  formed  a  good 
consideration.  They  had  brought  forward  no  evi- 
dence on  the  other  side,  to  show  that  the  consider- 
ation was  unlawful,  and  the  arrears  upon  a  volun- 
tary grant  formed  valuable  consideration  for  another 
grant,  as  appeared  from  the  case  of  Stiles  v.  the 

f  Atk.  152.     Attorney^enerali  upon  which  tiie  present  Masterof 
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faeHolb  hid  acted  in  Gilham  v.  Lockcj  9  Vea.  6l2.  luiKii^isia. 
(he  witoeu  CToss-eiaiiniDed  by  them  flpoke  only  as  to  ^^-"""v^-*^ 
bit  beUc^  and^  at  any  rate>  hk  evidence  did  not  qp  ooMPvn* 
p  either  to  I767,  or  1773-     He  had  only  spoken  1^^^"^^^^ 
generally.    Why,  then,  nothiug  had  arisen  out  of  oitoec* 
he  caose  to  form  the  ground  of  a  reference ;  and. 
Eft  iwlity,  this  was  referring  the  whole  cause^  instead 
iff  any  itnng  arising  out  <^  it,  to  the  Mast^,  which 
Md  never  been  ^ne  since  the  time  of  James  the 
?irsL 

Shr  S.  RomUly  (in  rq>ly.)  The  question  here  was, 
^liether  any  inquiry  should  have  been  directed, 
lauidering  this  as  a  case  of  competition  between  cre- 
litors  ?  for  the  Appellants  stood  in  the  place  of  ere- 
ytxM  who  had  been  already  paid,  as  there  were  no 
i4faer  aaeets  to  answer  this  demand,  if  it  should  be 
■iablished.  He  ^till  insisted  that  the  bill  might  - 
MAe  been  dismissed  \  for  the  witness,  though  he 
Laed  the  word  beliefs  was  «peakiog  to  a  fact  which 
le  knew  of  his  own  knowledge,  as  far  as  knowledge 
^d  generally  extend  on  such  a  point  The  re- 
nenee,  under  such  circumstances,  was  quite  in  the 
Mial  course  of  the  Court.  With  respect  to  the 
:iiswer  in  the  former  suit,  insisting  upon  the  vali- 
lify  of  Mrs.  MaunselFs  claim,  as  for  valuable  con- 
ideration,  it  was  impossible  to  say  that  this  was  an 
t'dmission  for  all  purposes. 

L&rd  RedeBdale  (after  stating  the  case.)    It  ap-  JodgmeoL 
scared  to  him  that  the  Master  of  the  Rolls  was  in  T^S^r^ 
be  right.     This  was  a  demand  against  the  assets  of  ^  R^  « 
|^»  Cbamney,  of  the  same  kind  as  that  which  Mrs.        ^ 
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Jane  U,  1813.  Mauiiftell  had  against  the  assets  of  Mr.  61 
^''■— V— *^  which,  as  was  alleged  on  her  part,,  was  good 
opcoMpBTi-  simple  contract  creditors,  and  against  subt 
TioK  BE-  specialty  creditors;  So  that  this  was  iri  fact 
DITOR8.  tion  between  creditors.     If  the  demand  was 

Thbwai  a       ^^^    j^  could  not  Be  set  up  against  bona  ) 

qaestion  be-  -^ '  r      o  .  •/ 

tween  credit-  ditors.  The  direction  of  the  Master  of  th 
case  of  anj*  ob-  was  therefore  quite  of  course,  as  the  asset 
i«c*j^"  ^'"K  not  be  distributed  without  inquir}*-  if  any  ol 
sets  could  not  was  madc.  Even  if  the  1 1  yOOOl.  had  been  i 
Sut^' wht  in  the  hands  of  the  representatives  of  Mr.  Ch 
out  inquiry,     jf  the  objection  were  suggested^  the  debts  ou 

to  have  been  paid  without  inquiry. 

The  Chancellor  seemed  to  have   thougl 

there  was  not  sufficient  evidence  of  a  want  < 

able  consideration  ;  but  he  differed  from  hii 

The  only  con-  as  the  only  consideration   appearing  in   e 

'  jSt^neW-  ^vas  her  having  lived  with  Graham  in  a  ce 

dencewasa     tuation  which  the  law  did  hot  admit  as  a 

consideration.  The  surrender  on  her  part 
roitted ;  and  then  it  was  said,  that  she,  b 
up  her  former  rights,  had  given  a  valua 
sideration  for  the  new  annuities.  That  poii 
ever,  was  open  to  her  before  the  Master.  Ii 
reason  against  an  inquiry,  which  was  i 
course.  He  thought,  therefore,  that  the  i 
lor*s  decision  on  that  point  ought  to  be  reve 
Lord  Eldon  (Chancellor.)  He  agreed 
,^    ..    .       stance  with  what  had  been  said  by  his  n 

The»bjection,  i  o  •       i-        a  i      i      ** 

that  valuable  learned  friend:  A  great  deal  of  argument  I 
had*becng^"n  used,  to  show  that  the  Resjxjndent  had  gi^ 
by  Respond-     ]uable   Consideration,-    That    was  entirely 

ent,  ought  to  ,        , 

have  been        placc  ;  a»  that  objection  ought  to  have  be 
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npcm  exception  to  the  report.  The  only  question  JoDei4,i8i9. 
boe  was.  Whether  there  was  any  ground  for  in-  ^'•--^v-— ^  * 
(pay  ?  and  he  thought  there  was.  op  compbtn 

TIOV  BB- 
TWBBN  CBB« 

It  was  accordingly  ordered  and  adjudged,  that  ditors. 
the  decree  of  the  Court  of  Chancery,  14th  Novem-  nia^«  on  cx- 
ber,  I8O6,  varying  the  decree  of  the  Master  of  the  Motet's  Re- 
\    Ms,  23d  October,  1805,  be  reversed,  &c.  KI'LJ*"'" 

'  '  '  '  no  reaBOQ 

against  in- 

Agents,  Oi>Di£,  Oodie,  and  Forster.  ^^' 


SCOTLAND. 


APPEAL   FROM  THE   COURT   OF   SESSION. 

Sharp  and  others — Appellants. 
Bury  and  others — Respondents. 

bstrwnenia  noviter  reperia  not  a  ground  for  setting  aside  a  Mayi7,  ISIS. 
decree  arbitral ;  especially  if  the  want  of  timely  discovery   v— ^>^— ■/ 
bs  been  owing  to  the  negligence  of  the  party  desirous  of  ,porcb  avd 
JCttmg  it  aside.  bppect  op  a 

DECREB  AR- 
BITRAL. 

1H£  Appellants,  merchants  in    Glasgow,  pur-  Auguit^iTgi). 
chased  from    the   Respondents,   calico-printers  in  nUhedbyRei- 
Manchester,  goods  to  the  amount  of  67 04/.   13^.  pondenu,  to 
Ud.^  to  be  paid   in  bills  at  nine  months.     The  pdlants. 
goods  were  niade  up  in  two  parcels,  and  the  one 
•ent  to  Liverpool  for  the  purpose  of  being  shipped 
fi>r  New  York,  the  otiier  to  Glasgow  to  be  sent  to 
*he  West  Ipdies,    An  invoice  and  box  of  patterns 
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I    -  ■  > 


Ifaf  i7«iti9.  WIS  fent  with  each  of  tbr  puDek.    Tbe 

^— ^  — ^    of  the  Dared  aent  to  Gbvov  wis  rilcrad.  Mid  ^ 

9f%9^^M.   ASA  ^^ 

•f  A  likewise,  was  exported  to  New  Yori^  b  the  mask 
^^'  time,  the  aflfairs  of  tbe  Appellants  hsFing  become  cm* 
SeqoavMioQ  btiTBssed,  ft  sequestTBtioB  was  aanunded  agaitft 
2S  >ISrf-  ***«"•  The  trustee  upon  their  estate  refosad  to 
kaiB.  Re^  rank  die  Respondents  as  creditors  fer  the  fidl  pm 

to  nnk  the 

Bttpoodeati  of  the  latter  parcel  of  goods,  in  conseqnenoe  rf  i 
mmd\%aaUK  representation  from  the  agents  for  the  Appellantiit 
the  leoods,  on  New  York,  that  these  goods  wen  deficient,  both 
that^Lher  had  1°  quantity  and  quality,  to  the  description  of  goodl 
been  found  de-  ordered ;  and  specimens  were  sent  home,  in  coa- 

nciCTitinquan-  ,  ,* 

tjij  and  qua-  firmstion  of  this  representation.  The  whole  matter 
T^e  matter  ^^^  submitted  to  arbitration,  and  the  arbiters,  coa- 
•abmttudto     ceivinff  that  the  specimens  were  not  properly  li* 

SfDitratfon  j      i       » 

and  a  decree  thenticated,  prooounced  their  decree  artHtral  in  &- 
four"r'ihe  ^our  of  the  Respondents  ;  who  were  in  consequeooe 
Reipondenit.  ranked  for  the  invoice  price  of  the  goods,  and  piii 
Recall  of  te- '  ^^^  dividends.  The  Appellants,  thinking  tint 
qucttration.     ^^^^  affairs  began  to  wear  a  better  aspect,  proposed 

to  their  creditors  to  give  thepi  bills  payable  at  finir 

dijBfcrent  dates,  at  the  rate  of  twenty  shillings  in  the 

pound,  if  they  would  consent  to  a  recal  of  the  e^ 

questration.     The  creditors  agreed,  and  tlie  seqoes- 

tration  was  recalled. 

•*•  Jioft-  Two  of  the  bills  given  to  the  Respondents  west 

fMirtt>pa^thf  paid,  but  pay  merit  of  the  otbertwo  was -refused ;  •b' 

siircfi*ioR»l     tetters  of  horning  having  been  consequently  raised, 

•pondenta,       and  a  charge  given,  the  Appellants  presented  a  bill 

and  enflMTOur      -.  -j-j^-^j^-^ 

to  let  aiid«>  the  of  Suspension,  and  raised  an  action  of  reductHm  tf 
Jrj^uSS'  **^«  ^^"^  arbitrtl.  The  ground  upon  «i4iioh  tin 
new  evidence  Appellants  rested  their  casl^  was  diat  of -mifftf- 
Waatwhiah    mcnta  ficviter  rcpcrta;  and  these  ponsisted  of  tfai 

1 
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W)i of  specimens  originally  sent  by  the  Respondents  May  17,  iB\s. 
with  the  goods,  which  box  b^d  been  all  alongr  in  "— *v— ^ 
tte  possession  of  one  of  the  Appellants ;  and  two  efpcct  op  a 
imLes,  containing  patterns  taken  from  the  goods  jn  ^^^^^l  ^** 
Neir  York,  and  certified  by  the  ipagistrates  of  that  had  iieen  for 
place,  which  had  been  in  the  possession  of  one  who  ^fore'in^their 
leted  as  assistant  to  the  trustee  upon  their  estate,  for  o^i^n  posses- 
aeirly  six  years  (as  the  Respondents  alleged)  be-  oftheasiistani 
fere  they  were   brought  forward.     The  tin  boxes  J^'^>«>^  *'«*• 
tent  from"  New  York  contained  authentic  certificates, 
of  the  goods  being  overcharged  ;  the  patterns  in  the 
oftcr  box,   it  was  stated,  corresponded  with  the  in- 
foice  prices.     The  Lord  Ordinary,  and  the  Court  of  Lord  Ordinary 
Session,  decided  in  favour  of  the  Respondents,  and  Session  decide 
tile  Appellants  appealed  to  the  House  of  Lords.  Rc?''^r!d«[s. 

The  Respondents  contended,  that  this  decision 
ought  to  be  affirmed  principally  on  two  grounds : 
(always,  however,  denying  the  equity  of  the  Appel- 
lant's case :)    1  st.  That  the  plea  of  instrnmentum 
^wUer  veniens  ad  notitiam   was  not  admissible 
to  the  effect  of    setting  aside   a   decree   arbitral. 
2d,  That,  even  if  the  decree  had  been  less  powerful 
^tiits  nature,  the  conduct  of  the  Appellants  and  the 
trustee,  who  had  acquiesced  under   it  for  a   long 
time,  and  acted  upon  it,  would  have  had  the  efiect 
^f  completely  establishing  it  by  homologation. 

In  regard  to  the  first  point,  it  was  stated,  that, 
^  the  law  of  Scotland,  a  decree  arbitral  was  re- 
garded in  the  lightof  a  judicial  sentence,  proceeding 
^pon  the  consent  of  the  parties  who  entered  into 
the  submission,  to  acquiesce  in  the  final  determina- 
tion of  the  arbiters.  Such  decree  arbitral  may  be 
•«t  aside,  if^  proceeding  upon  a  limitted  and  special 

VOL.  1.  Ql 
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May  i7>  1813.  Submission,  it  travels  beyond  that  aothoritjr,  ultrii 
^'^■""v^    vires  compromissi :  in  the  present  case  the  submii* 

70RCB  AND  •  . 

BrricT  OF  A  sion  was  of  the  most  ample  latitude,  comprehend 
bi'tral/*"  ^^^  matters  in  difference  betwixt  the  parties;  audi 
Argument  at  accordingly,  it  is  not  pretended  against  this  decree, 
<rf a  decree*^'  that  the  arbiters  have  in  any  respects  exceeded  tiwr 
•rbiiral.--Ar-  authority :  but  it  is  no  ground  for  settin&r  aside  bv 

tidetofRcgu-       J      ,.  1  v.^^,     ^,    ^   .^  t      u 

Ution,  i(^,  reduction  a  decree  arbitral,  that  it  may  be  shown, 
***'  **•  upon  the  merits  of  the  question  in  dispute,  to  be  anc^ 

roneous  or  unjust  adjudication.   This  has  been  settled 
in  the  law  of  Scotland  by  express  enactment.  Amoog 
the  Articles  of  Regulation  of  i6q5,  which  wereieti 
tied   by   Commissioners   appointed    by  the  Kiof^ 
under  the  authority  of  an  Act  of  Parliament,  tad 
which  have  therefore  the  fiill  authority  of  a  statot^ 
there  is  one  upon  the  subject  of  decrees  arbitral, 
sect.  25,  in  the  following  terms ;  viz.  ^'  That,  for  the  \-, 
cutting  off  of  groundless  and  expensive  pleas  ml 
processes  in  time  coming,  the  Lords  of  Sessioa 
^*  sustain  no  reduction  of  any  decree  arbitral  tint 
^'  shall  be  pronounced  hereafter  upon  a  subscribed    j 
'^  submission,  at  the  instance  of  either  of  the  partioi   \ 
*^  submitters,'  upon  any  cause  or  reason  whatsoever^    | 
**  unless  that  of  corrupt ion^  bribery ^  orjalsekooii   ] 
*^  to  be  alleged  against  the  Judges-  Arbitrators  wk^   j 
^^  pronounced  the  same.**  -i 

The  Act  of  Regulation   has  received  complex   i 
effect  from   the  Court  of  Session,    wherever  any  j 
question  has  arisen  upon  it.     Thus,  in  the  case  of 
irt4,Oec.i9.  Hardie  v.  Hardie,   it  was   found,  that    to  allege 

that  the  arbiters  had  decided  upon  grounds  whidk 
were  not  true  in  fact,  was  no  relevant  ground  d 
auspensiou;  the  exception  of  falsehood  in  the«c^ 


l>ict.  Vol.  I. 
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Itgtrding  only  the  falsehood  or  forgery  of  the  sub-  May  17,1813. 
minioo,  or  decree  arbitral.     And  again,. on  12th  "— v— -^ 

«>  «  .  1        •  1      ■  I  PORCB  AND 

Secember,   1739^    it  was  decided,  that  a    minor  effect  op  a 
bmig  capable,  with  consent  of  his  curators,  to  enter  b^^ral/*' 
into  a  aobmission j  may  not,   when  of  age,  picadj  WiiiiamtoD  r. 
that  ftcts  were  held  to  be  true  by  the  arbiters  when  DicuVol. III. 
liiey  ware  not  so.  ^  p-  37. 

3d,  Of  homologation^  it  was  observed  by  Mr«  Ertkine,  b.8. 
EnldQe,  that,  ^'  as  to  all  obligations  arising  from  as  to  Jtect  of 
^edotract,   that   though  they  labour  under  legal  f««of  homo- 

,  .  Q  J  o       logation. 

**  anilities,  they  may  become  e£fectual  by  the  poste- 

^'nor  approbatory  acts  of  the  granter,  or,  in  the 

*^  ftfle  of  our  law,  by  acts  of  homologation ;  for^ 

^linoe  it  imports  not  whether,  the  consent  essential 

^to  eontjracts  be  expressed  by  word,  writing,   or 

^in^  nor  whether  it  be  given  at  the  time  of  enter- 

^  ing  into  them,  or  afterwards,  every  act  done  by 

*  the  granter,  after  their  date,  which  implies  appro* 

^Utu>n,.  supplies  the  want  of  an  original  legal 

**  consent;**  and  that  this  doctrine  is  applicable  to 

Uie  present  case,  their  Lordships  would  at  once  be  sa- 

*^sfied,  from  an  ancient  decision  precisely  in  point.  "^ 

**  Aoe  decrete-arbitral  beand  given  be  Jugeis  Arbiteris  Diet.  Vd.  I. 

**  chosen  betwix  twa  parties,  gif  efter  the  geving  ^' 

^  thairof,  ony  of  thame  has  ressavit  ony  thing  con- 

tenit   thereintill,   or   done   ony   deed    by  virtue 

thaiof,  he  may  not  thairefter  reclame   thairfra; 

because  he  homolgatis  and  ratifyis  the  haill  de* 

*  Crete,  be  fulfilling  of  ony  pairt  thairof,  albeit  the 

**  samin  be  never  so  Httill.**    Diet.  Vol.  I.  p.  377. 

Balfour,  voce  Arbitrie,  No.  30.  p.  41 6. 

On  the  part  of  the  Appellants,  it  was  admitted, 
^t  a  decree  arbitral  could  not  be  opened  up  merely 

as 
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May  i7»  1813.  On  the  ground  that  a  wrong  decision  had  beea  giif 

on  the  merits  ;  but^  in  the  present  case^  they  oc 
tended^  that  there  was  a  point  iipon  which  it  v 
obvious  that  the  arbiters  had  been^  complete 
misled,  or  deceived,  by  the  Respondents^  in  regi 
to  the  quality  and  quantity  of  the  goodSf  as  ohm 
appeared  from  the  certificates  sent  from  New  Yor 
and  that  this  was  a  ground  fbr  opening,  up  1 
decree.  The  Appellants  had  recovered  e^dpi 
which,  as  they  alleged,  fully  proved  the  iniVrkr 
of  the  goods  iiirnished,  as  compared  with  the  q 
dfications  in  the  invoice,  and  the  patterns  origim 
sent ;  and  instrumentum  noviter  repertum  h»A 
ways  been  considered  as  sufficient  ground. fi>r.Qpi 
ing  up  the  most  solemn  and  final  judicial  proc^ 
The  Appellants  likewise  denied  the  homol^gtfii 
They  had,  indeed,  granted  bills  to  the  Respond 
for  payment  of  the  balance;  but  that  tt^^y  I 
been  obliged  to  do,  by  the  terms  upon  which  ^ 
sequestration  had  been  recalled* 


The  Lord  Chancellor.    The  Appellants*  c^se 
peared  to  him  to  aihount  to  this, — ^That  they  1 
not  chosen  to  make  use  in  proper  time  of  evide 
which  they  had  in  their  own  possession. 

Judgment  of  the  Court  of  Session  affirmed^  ¥ 
100/.  costs. 

Adam  and  LeacK  Counsel  for  Appellants;  . 
milly  and  Homety  for  Respondents. 


Agents  for  Appellaots,  SpoiTiswooDE.and  RpBjifiTSOi 
Agent  for  Respondent,  Richardson. 
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SCOTLAND. 

kfrtAh  Fkon  TH£   COURT  OF  SESSIOtf. 

Scotland — AppeUani. 
Merc^ — Resporident. 

IhicsB  porcbaies  an  estate  field  in  feUf  with  clause  of  pre-  Juntf  M913. 

cmpdon  in  favour  of  the  superior^  under  penalty  of  nullity  of  ^^^— y  ^ 

the  sale  and  irritation  oJT  tbe  feuar's  right.    The  purchaser  casb  op  sali 

1b  open  Court  con^nts  to  take  the  estate  without  the  usual  o'  bstatb 

•imnty.    The  «le  «»tdned.  ^'x^ol'^si 

.    ^  OP  PRB-IMP- 

^  TIOK  IN  PA- 

Irn  vouR  OP  su- 

1 HOMAS  SCOTLAND,  the  Appellant's  father  "^^^^"^  "^- 

11      1     ^       •     1  •         ^^*  PENALTY 

Wis  owner  of  a  small  estate  oalled  Craiglaw,  in  of  nullity 
PfeHhshire,  held  in  fm  of  the  family  of  Aldie,  of  T^lt^^i^''^^'' 
Mich  Miss  Mercer,  Lord  Keith^s  daughter,  is  the  ^^  wuAR'g 

RIO  HT 

representative.     This  property,  the  Respondent^  the  August  1795. 
fcctor  on  the  Aldie  estate,  agreed  to  purchase  as  The  Res|X)nd- 
Irostee  for  Lord  Keith,  and  a  minute  of  sale  at  the  for  Lord 
price  of  1100/.  was  accordingly  drawn  up  on  un-  ^^atest^e'* 
■tamped  paper,  signed  by  Thomas  Scotland,  and  estateofCraig. 
ittested  by  Mr.  James  Keay,  a  respectable  Solici-  Appellant*! 
tor,  and  another  witness,  and  kept  by  the  purchaser.  ^^^*^"* 
This  contract  was  eitecuted  in  August  1J95,  the 
Respondent  paying  down  100/.  of  the  price. 

The  A[^llant  having  heard  of  his  father's  inten-  The  Anpei- 
tion  to  sell  inhibited  him,  and  raised  an  action  in  |^"fa"he)!'lnd 
iie  Court  of  Session,  for  declaring  his  own  right  ra^ee  action  of 
s  having  the  fee  vested  in  him  ;  his  father  being,  sale  on 
s  he  alleged,  merely  a  tenant  for  life.     This  action  g^^rtiSsdf. 
'as  depending  at  the  time  of  the  contract^  and  was  rfismksed   ^ 
oally  dismissed  only  in  1798*     During  the  whole 


aso  CASES  IN  THE  HOUSE.OF  ZX»DI 

Junesij8i3.  proce88  nothing  was  said  respecting  any  ti 
^""■^^^"*^    capacity  of  his  father. 

CASE  OF  8ALB  L^  ..  c^ii«-iii 

OP  Bs FATE  Ajn  examining  JScoUaQd  s  title  deeds  am 

^ti^^^^'^c-  ficulty  occurred :  it  was  discovered  that  b' 

WITH  CI«AUSB        ^  J 

Of  PRB  BMP-  ginal  grant  or  feu  charter  of  the  lands  of 
YOUR  OF  8u-  to  Scotland's  ancestor^  which  was  d^ted  in 
pBRioR,  UMT-    ^^g  declared  "  not  to  be  lawful  to  the  fet 

DBR  PBVALTT 

OP  voLLiTY    <f  or  convey  the  lands  so  feued  to  any  perw 

IRRITATION    ^^  ou^  ^rst  making  an  oflbr  to  the  grantei 
OP  FK0AR*8     ff  f^u    Qp  ^ijgjr  successors ;  and  upon  thei 

RIGHT.  ^  ^  ^ 

Clause  of  prt-  ^*  *^^^  vaiuc  thereof,  which  had  been  paid 
empiion  in       «i  (that  is  6oo  mcrks,  or  33/.  §s.  &d.  stei 

feu ;  charier  )^  , 

in  favour  of     *^  feuar  should  be  obliged  to  denude  (divest 

•"f*^*^-         fc  in  their  favour.     Or  if  the  feuar  should 

'^  convey  without  making  such  offer,  the 

^^  right,  or  any  deed  granted  by  the  feuar,  c 

^^  void  and  null.^     And  this  proviso  was 

in  the  instrument  of  sasine  following  on 

charter,  and  in  the  subsequent  investitures. 

Farqhuarson         A  question  on  a  similar  case  was  depei 

Coll.  1800.      the  Court  of  Session — whether  such  a  pro 

available  agaiiist  a  purchaser  from  the  feua 
Conveyance  was  deemed  advisable  to  postpone  the  enf 
and  why?'       'he  Contract,  1st,  Till  the  termination  of 

pellanCs.  above-mentioned  action,  and  2dly3 

decision  of  the  case  in  question,  as  this  m\\ 

material  consequence  in  fixing  upon  the  pn 

*    thod  of  conveyance. 

Death  of  old         In  August  1801,  old  Scotland  died,  upc 

i^oi.  before     'be  Appellant,  as  heir-at-law,  brought  an  \ 

conveyance      the  Court  of  Session,  callinfi:  for  the  prodi 

•nd  action  of  ,  '  o       ^  *^  ^ 

rodiiciion  of    the  minute  of  sale,  and  concluding  that  it  s 
jaje  by  Appel-  ^j^^^j  ^^  ^]^^  grounds :  Ist,  That  tliere 

1 
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one oopy  of  tile  minute  or  contract,  which  was  all  JunesMsts. 
«lons  retained  by  the  Respondent,  who  having  it   "-""^v— ^ 

CA8B  OP  6ALS 

tiios  in  his  power  to  cancel  or  destroy  it,  might  con-  op  estatb 
lequently  put  an  end  to  the  bargain,    when  -he  ^ithclaoie 
ftoueht  fit,  without  the  knowledfi^e  or  consent  of  ofprb-bm?- 

MM  ^  •  TIOM  IV  FA** 

Thomas  Scotland,  whereas,  by  law,  one  party  can-  vour  of  su« 
not  be  bound  in  a  mutual  contract,  while  the  other  n!'.!?!^.^ 

,    ,  ,  DBR  FBV AI#TT 

is  free.     2dly,  That  the  minute  was  elicited  and  im-  of  iruLLrrT 
petmted  by  the  Respondent^  through  circumvention  iBRitATioir 
on  his  part,  and  iacUity  on  the  part  of  the  grantor,  ^^  ""ab'i 
without  any  onerous  or  just  cause,  and  to  his  great 
Inrt  and  enormous  lesion,  the  sum  pretended  to  be 
itipulated  as  the  price  of  the  lands  being  totally  in- 
ideqiiate  to  the  value,  and  Thomas  Scotland  being 
tt  the  time   of  the  pretended  sale,   and  long  be- 
fcre,  so  weak  in  mind  and  intellect,  as  to  be  inca* 
ptble  of  knowing,  entering  into,  or  concluding  a 
transaction  of  that  importance ;  and  3d)y,  That  it 
Was  the  understanding  of  the  Respondent  himself^ 
that  there*was  no  bargain  concluded,  and  the  pre- 
tended minute  of  sale  was  good  for  nothing,  as  was 
^dent  from  the  Respondent's  conduct,  in  letting 
Scotland  continue  in  receipt  of  the  rents,  and  in  his, 
the  Respondent's,  character  of  factor  for  the  supe- 
Hor,  taking  payment  from  Scotland  of  the  feu  du- 
ties. 

The  Appellant,   having  by  appointment  of  the 
1-K)rd  Ordinary,  given  in  a  condescendance  offering  '   • 

to  prove  the  facts  alleged  in  his  reasons  of  reduo* 
tion,  and  a  proof  being  allowed,  several  witnesses 
^cre  examined  as  to  the  state  of  old  Scotland's 
mind,  and  the  value  of  the  land  at  the  time  of  the 
^rgain.    The  evidence  was  contradictory,  but  thp 
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JaneSMSiJ.  Couit  appeared  to  be  of  opinion^  that  theimbecK 
''*^"^^^'"'*^  lity  and  lesion  were  not  sufficiently  ipade  out,  and 

CA»E  OP  8ALB       ,  .  ^      ,         ^^  ,  ,  ,  .  •        i 

OP  B8TATB  that  if  the  Respondent  would,  at  the  bar^  agree  ta 

WITH  cIausb  discharge  his  claim  of  repetition,  in  the  eveftt  of  the 

opfRB-sMP-  superior's  evicting  the  lands^  it  would  render  tlif 

YOUR  OP  «u*  bargain  sufficiently  equals  and  defeat   the  Appel* 

Jj|"'^*^^*J;  lant's  plea  upon  that  head.    To  this  the  Respondeat 

opirvLLiTT  consented,  and  the  following  minute  was  given  iax 

itRiTATioir  ^*  George  Joseph  Bell,   for  the  Defender,  8tate<i| 

OP  pBQAa't  €f  thgt   the  Defender  all  along:  considered  himse^ 

EIGHT.  ^ 

'^  bound  by  the  minute  of  sale,  under  reductioUi    '^ 

*^  implement  the  bargain  in  the  terms  of  that 

^^  and  that  he  did  not,  nor  does  he  now  consii 

<^  himself  entitled  to  any  claim  whatever  agaii 

*^  Thomas  Scotland  or  his  heirs,  upon  the  wamu 

'^  dice  in  the  minute,  in  consequence  of  any 

^'  which   might  have  been,  or  which  may  at 

*^  time  hereafter  be  given  to  the  clause  of  pre-e«j 

.^  tion,  in  favour   of  the   superior  of  the  lands 

^*  question  contained  in  the  charters  thereof." — ^Tfc^ 

Dec. 6»  1806.    Court  then  pronounced  the  following  interlocuto 

•ion  decides  in  ^^  The  Lords  having  resumed  consideration  of  th 

^"^®j^*^^     *^  process,  and  advised  the  state  thereof,  testimoni 

"  of  the  witnesses   adduced,  writs  produced,  an 
^'  a  minute  now  given  in  by  the  Defendant,  an^ 
'*  heard  counsel   further,   repel  the  reasons  of  re*-^* 
'*  duction,  assoilzie  the  Defender,  &c.'*     From  this 
Appeal  to  the   decision  the  Appellant  appealed  to  the  House  ct 

Lords.  T      J 

Sir  S.  Romilly  and  Mr.  Brougham  (for  the 
Appellant.)  They  submitted,  1st,  That  the  pre- 
ponderance of  evidence,  as  to  the  imbecility  and  iof 
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ftdeqotcy.of  price,  was  in  &voor  of  the  Appellant  Junef  i.isia^ 
Udly,  That  the  lesion  under  the  clause  of  pre-emp*  ^*— v^^-*-' 

. .     "  -         \  ^'  A,  C   ^  '^  r^ti       CASE  or  SALE 

WD  was  enormous,  amounting  to  a  forfeiture  of  the  op  estatb 
\ihole  of  Seotland*s  real  property;    and  the  Court  ^^tHcLAtfsl 
«f  Session  must  have  been  convinced  of  this^i,  when  op^rb-am^ 
tbejr  prevented  the  purchaser  from  having  recourse  rovk  op  s^- 
•'  to  Scotland  or  hiB  heirs  for  ceonpensation,  in  the  ^JJ^rtiAW* 
ei^t  of  the  superior  claiming  the  forfeiture.     It  opHotLirt 
mi  no  sufficient  reply  to  this,  to  say  that  the  con-  uAtTAtion 
tact  was  rendered  more  equal  by  the  release  of  the  ^'J^^**^ 
mirran^.    Hie  question  was.  Whether  at  the  time  it  *    ^ 

^m entered  into  the  contract  was  not,  to  use  the  words 
^Lord  Thurlow  in  a  less  dear  case,  such  as  would 
^Mtsanyfoan  in  his  senses  stare  to  hear  it  mentioned  f 
AHjr,  Th^t  the  contract  was  never  completed^  or 
abandoned  by  both  parties  in  SqotIand*s  lifi^* 
no  possession  having  ever  followed  upon  i^ 
^kigh  Martinmas^  }79^%  was  the  term  of  entry  de- 
^]ired  in  the  minute,  and  Scotland  having  from  the 
time  of  the  execution  of  the  minute  of  sale,  up  to 
^  time  of  his  death,  six  years  afterwards^  acted  as 
ti^owneri  and  the  Respondent  having  levied  the  feu 
duties  in  the  usual  manner.     It  was  also  stated,  as 
^^ence  of  inequality  or  circumvention,  that  there 
^ts  only  one  copy  of  the  minute  of  sale  which  re- 
inained  with  the  Respondent,  and  gave  him  an  op- 
portunity of  enforcing  the  contract  or  not   as  he 
thought  fit;    and  also  that,  on   the   death   of  old 
Scotland,  his  widow  had  broken  open  his  desk,  and 
given  the  Respondent  what  papers  he  chose. 

Messrs.  Adams  sen.  and  jun.  (for  the  Respon- 
dent)    1st,  The  Appellant  had  totally  failed  in  the 
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attempt^  to  prove  the  mental  incapacity  of  his  : 
ther  or  the  inadequacy  of  the  price.  The  dire 
contrary  had  been  proved  in  both  particulars^  an 
even  if  the  latter  had  been  proved,  inadequacy  i 
price  Mras  no  reason  for  setting  aside  the  contnc 
supposing  Scotland  to  have  been  in  full  postesiio 
of  his  mental  faculties.  2dly,  The  clause  of  pn 
emption  induced  no  forfeiture^  and  in  proof  of  tfai 
they  cited  the  act^  20  Geo.  2,  cap.  50,  and  the  cu 
of  Farghuarson  v.  Keay.  But  suppose  it  hic 
the  loss  would  have  fallen  not  on  Scotland  bot  a 
the  purchaser^  who  must  have  had  notice^  and  a 
veat  emptor.  3dly,  There  was  no  abandonibeD 
but  merely  a  delay^  the  reasons  for  which  wei 
sufficiently  explained.  With  respect  to  tfie  6i 
that  there  vfus  only  one  copy  of  the  minute  of  id 
nothing  was  more  common  than  to  rest  on  one  SQC 
copy  where  the  parties  had  confidence  in  each  odi0 
and  in  the  present  case  it  was  the  only  evidence 
the  Respondent  having  paid  down  100/.  of  t 
price.  As  to  the  breaking  open  the  desk,  the  / 
pellanfs  own  witnesses  proved  that  the  Respond^ 
took  nothing  except  a  lease  and  plan  of  the  estate 
Ordered  and  adjudged  that  the  appeal  be  c 
missed,  and  the  interlocutors  complained  of 
firmed. 


Agent  for  Appellant,     Camfbsli.. 
Agent  for  Respondent,  Chali^sb. 
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IRELAND. 

APPKAL  FROM  THE  COURT  OF  CHANCERY. 

Bateman — Appellant. 

Olivia,  Countess  of  Ross — Respondent. 

Oinru  leaves  her  husband's  (Batemao's)  house,  commences  a  ft^h.  10,  itif. 
nhio  Ecclesiastical  Court  forTlivorce,  and  files  a  Bill  in    -•     ^     y 
Chaocery  for  paymtfot  of  her  separate  annuity.   All  matters  ^  reconcz'- 
iodjffisrence  referred  to  arbitration;  aqd  the  award  made  a  liatiovov 
Tak  of  Court  by  consent.  Bateman,  the  husband,  obtains  an  itARitisoi 
ciider  of  Court,  which,  without  settinfl:  aside  the  award,  P^MonaAF- 
prtly  does  away  the  effect  of  it,  by  which  means  the  records  katioit  Bir« 
cf  Court  are  made  contradictory.  Bateman,  upon  this,  takes  tirblt  oou 
poneadon  of  a  house  which  the  award  had  given  to  hb  away  the 
wife,  and  she  goes  there  to  protect  her  property.    Bate«  bfpect  of  nw 
tti)  then  pretends  a  rectmciliation,  and  takes  an  excep- 
tkmtosuitin  Ecclesiastical  Court  on  that  ground— but 
exception  disallowed.      Olivia  files  another  bill,  praying 
koefit  of  award :    cause  comes  before  Lord  Hedesdale, 
who  receives  sentence  of  Ecclesiastical  Court  as  admissible, 
hit  not    conclusive,  evidence  of  non-reconciliation,  and 
wees  according  to  prayer  of  bill.    Chancellor  states  ge- 
Ijerai  doctrine  to  be  clear,  that  reconciliation  after  separa- 
tkm  entirely  dues  away  the  effects  of  it ;  but  here  no  recoi|r 
diaUon.     Lord  Kedesdale's  decree  affirmed^ 


4  HE  Respondent  upon  the  death  of  her  husband, 
'oeEarl  of  Ros9,  in  1764,  became  entitled  for  life 
^0  the  estate  of  Castle  (iore,  in  the  county  of  Ty- 
rone which  had  been  devised  to  her  by  the  will  of 
Jer  father,  dated  13th  October,  1737;  and  also  to 
'^  additional  annuity  of  500/.  secured  on  the  Earl 
f  Ross*8  estate.     On  the  8th  October,  1770,  the  Marriage  ef 
Respondent  and  Appellant  intermarried;    and  on  eniandAp* 
^J5  28th  May,  1777,  the  Appellant,  in  pursuance  of  {^[''l!;^^^ 
triage  articles  to  ths^t  effect^  conveyed  the  Castle  S^ntt  9s^ 
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A  RBCONCI- 
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PBR80NS  AF- 
TER A  SEPA- 
RATION EN- 
TIRELY DOE» 
AWAY  THE 
SFFECT  OF  IT. 

nuity  of500/. 
for  (teipood- 

CDt. 

1750.  Differ- 
encefe  mid  suit 
for  divorce. 

1751.  fiillin 
Chancery  by 
KesponcieDt, 
to  compel  fiay- 
inent  of  her 
Dttity>  &c. 


June  1782. 
Cross  hill  by 
Ap|)el1ant, 
praying  an 
Rccbuiu  of  ar- 
ticles lakcn 
fnnn  him  by 
Rc5p^Midciu, 
wiio  h.ul  lef^ 
his  house. 

June  17^4. 
The  whole 
ui.ittcrit  in  dis- 
puie  rolV..  d 
loaihiuauon. 

Award. 
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Gore  estate  to  trustees^  to  secure  to  the  Respondent 
a  separate  annuity  of  500/.  by  way  of  pin  money ; 
and  about  the  same  time  conveyed  in  trust  for  her . 
during  lifo^  after  his  decease^  a  house  which  he  had 
purchased  in  Granby-row,  Dublin^  fiiubject  how- 
ever to  a  mortgage  to  Lord  Farnham. 

Differences  having  arisen  between  the  parties^  Ae 
Respondent  in  1780  instituted  a  suit  for  diroiceand 
alimony  in  the  Spiritual  Court;  and  in  I781>  hf 
her  next  friend,  filed  a  bill  in  Chancery  against  the 
Appellant)  stating,  that  he  had  negleeted  to  pay  Ae 
incumbrances  on  the  estate  and  the  Respiondisit^s 
pin  money ;  and  praying  among  other  things  kit  aa 
account  and  payment  of  the  arrears  of  her  annnitjr 
and  for  a  separate  maintenance.  The  Appellant,  by 
his  answer,  alleged,  that  he  had  been  induced  t» 
give  her  so  large  an  annuity  by  false  representstidDS 
as  to  the  income  from  her  estates :  and  in  Jdne, 
17S2,  filed  a  cross  bill  praying  an  account  of  varioof 
articles  of  value,  stated  to  have  beicn  taken  freia 
him  by  the  Respondent,  who  had  left  bis  hous^  to 
which  the  Respondent  answered  that  she  had  t 
right  to  the  articles  in  question. 

In  June,  1/84,  the  parties  consented  to  a  reGf- 
cnce  of  all  the  matters  in  dispute,  and  on  the  lit 
July,  1784,  the  arbitrators  published  the  foUowiog 
award  :  "  We,  the  arbitrators,  &c.  &c.  do  award,  that 
*^  John  Bateman,  Esq.,  the  Defendant  in  the  original 
"  cause,  do,  within  one  month  from  the  date  hereof, 
"  convcv  to  a  trustee,  to  be  named  by  Olivia  Couateu 
<^  of  Ross,  the  rin.TitifT  in  the  original  cause,  the 
^'  mansion  house  and  demesne  lands  of  Castle  Gora 
'*  in  the  pleadings  mentioned^  and  the  furniture  in 
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ud  house,  as  also  the  term,  estate,  and  intere^^  in  Kb.  \6^  is^fi 
be  house  and  premises  in  Granby  Row  in  die    ^""""^v^*-^ 
ietdings  also  mentioned,  together  with  the  fur-  liatiov  or 
itore  thereof;   to  hold  said  house  and  demesne  *«arrib© 

PBRSOVS  AV» 

nds  free  from  quit  rent  and*  all  other  incum-  tbrasbpa- 
inces,  and  said  house  in  Granby  Row  free  from  tirblt  dom^ 
1  rent  and  incumbrances,  save  the  ground  rent  ^^^'^ ''" 
lyabJe  thereout,   without  prejudice  however  to 
le  mortgage  thereof  in  the  pleading  mentioned, 

said  trustee,  in  trust,  and  for  the  sole  use  of  the 
id  Olivia,  for  and  during  the  joint  lives  of  them 
e  said  John  Bateman  and  Olivia  Countess 
':  Ross,  provided  they  shall  live  so  long  separate 
%d  tfjOar/.*— And  we  do  also  award>  that  the  said 
)ha  Bateman  do  and  shall  likewise,  within  the 
laoe  pf  one  month  from  the  date  hereof^  grant, 
pign,  and  confirm,  to  such  trustees  as  the  said 
Uvia  shall  nominate  for  the  purpose,  during  the 
int  lives  of  th^m,  the  said  John  Bateman  and 
livia,  provided  they  shall  so  long  continue  to 
ye  separate,  the  annuity  or  rent  charge  of  500A 
largeable  on  the  estate  of  the  late  £ari  of  Ross, 

and  for  the  jointure  of  the  said  Olivia,  in  the 
eadings  mentioned,  in  trust,  for  the  sole  and 
parate  use  of  the  said  Olivia,  And  we  award, 
[judge,  and  decree,  that  the  said  Olivia  shall 
jarly  and  every  year  from  the  first  day  of  June 
^87^  during  the  joint  lives  of  her  and  the  said 
)hn  Bateman,  provided  they  shall  continue  to^ 
ve  separate  so  longy  receive  out  of  the  rents  and 
"ofits  of  the  Castle  Gore  estate  in  the  pleadings 

lentioned,  under  and  by  virtue  of  the  deed  of 
»e  20th  of  May  1777*  in  the  said  pleadings 
tentioned,  the  sum  of  50/.  by  half  yearly  pay- 
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tth.i6,\B\3.  '^  mcnts  ;  the  first  payment  thereof  to  be  made  off 
'^^-v—-^  "  the  first  day  of  December,  1787  ;  anJthat  she  Ae 
LiATioN  OP     ^^  sftid  Olivia,  or  her  trustees  in  said  deed  named, 

msovsAW'  *^  ®^^''  ^^^^  *^^  exercise  all  the  powers  for  recmtsf 
TBR  A  8EPA-  "  of  the  Said  annuity  of  50/.  to  which  she  or  they  isor 
viRELT  DOES  "  ^^6  cutitlcd  thcrcby,  for  the  more  easy  recovery  o£^ 
AWAT  THE      c(  ^|^g  anuuity  of  500/.  in  said  deed  and  in  the  dIckU 

'^  mgs  mentioned.  And  we  award,  that  during  mh 


€€ 
€S 
€€ 


separation  the  said  Olivia  and  her  trustees  shall 
not  be  at  liberty  to  receive  any  greater  sum,  an^ 
nually  or  otherwise,  out  of  the  said  rents  df  Ae 
^^  Castle  Gore  estate  under  said  deed,  than  said  an^ 
**  nuity  of  50/. — And  we  further  declare  and  award, 
^^  that  the  said  Olivia  Countess  of  Ross  is  entitled  to 
^^  detain  in  her  separate  possession,  free  from  thecoQ* 
troll  of  the  said  John  Bateman,  during  the  tmt    \ 
she  and  the  said  John  Bateman  shall  live  afsrt     \ 
from  each  others  all  her  jewels^— And  we  further 
'^  award,  that  the  said  Olivia  shall,  within  the  spsce 
"  of  one  month  firom  the  date  hereof,  deliver  to  tte 
'^  said  John  Bateman  all  the  plate  bequeathed  by  t^ 
*^  will  of  her  father,  Hugh  Edwards,  Esq.  dec«ts^» 
•^  and  now  in  her  possession  < — And  we  further  ord*'^ 
'^  and  award,  that  the  said  Olivia  Countess  of  R^^ 
^^  shall,  within  one  month  from  the  date  hereof,  ^^ 
*^  liver  up  to  the  said  John  Bateman  the  wardrot^ 
"  wearing  apparel,  and  ornaments  of  the  persc^^ 
^^  belonging   to  the  said  John  Bateman^   hither"^ 
^^  detained  by  her  the  said  Olivia,  as  in  the  plea^ 
^^  ings  mentioned ;   as  also  the  accounts  and  touc^^ 
•  ers  which  respect    a  contest  subsisting  bctwe^^ 
^  the  said  John   Bateman    and  Greorge    Sempl 
^'  Esq.  in  the  pleadinga  also  mentioned.—- And 
^  further  adjudge  and  award,  that  the  iiaid  Job^ 
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■ 

**  Bateman  likewise  shall^  within  the  term  of  one  FBb.i6,i8i3. 

"  month  from  the  date  hereof,  deliver  up  to  the  said  ^"— ^>^^— ^ 

'^OliFik  Countess  of  Ross  the    wearing  apparel,  liationof 

**  vrardrobe,  and  ornaments  of  every  kind,  belong-  J'g^^o™^,. 

"  ing  to  the  said  Olivia  Countess  of  Ross,  which  ter  a  sbpa* 

''have  been  hitherto  detained  by  him,  as  in  the  tirbly  dou' 


"pleadings  mentioned. — ^And  we  also  award,  that  ^^^IJ"«« 

r  -^  ^  »  &FFBCT  Of  ITj 

''fte  said  John  Bateman  shall  also,  within  one 


'^  month  from  the  date  hereof,  perfect  to  a  trustee, 

to  be  named  by  the  said  Olivia  Countess  of  Ross, 

in  trust,  and  for  the  separate  use  of  the  said  Oh- 

*'?ii,one  bond,  with  warrant  of  attorney  for  con- 

'' bang  judgment  thereon,  for  securing  the  sum  of 

^300/.  payable  with  interest  in  one  year  from  the 

^  date  of  the  said  bond,  and  that  he  shall  also,  at  the 

''  ame  time^  perfect  to  such  trustee,  in  trust,  and  for 

'%e  separate  use  of  the   said  Olivia,  two  other 

**  bonds,  with  warrants  of  attorney  for  confessing 

^judgment  thereon ;  the  one  for  securing  the  sum 

*'  of  300/.  payable  with  interest  in  two  years,  from 

''  the  date  of  said  bond,  and  the  latter  for  securing 

"»  like  principal  sum  of  300/.  payable  in  three 

*'  years  from  the  date  of  said  bond. — And  we^  fur- 

'*ther  adjudge,  decree,  and  award,  that  the  said 

*'  John  Bateman  shall,  during  the  joint  lives  of  him 

*  8ind  the  said  Olivia,  provided  the  separation  shall 

^0  long  continue,  enjoy  to  his  own  use  the  re- 

iDaining  part  of  the  rents  and  profits  of  the  said 

Castle   Gore  estate,    subject    to    the   outgoings, 

debts,    and    incumbrances    affecting    the     said 

*'  estate,  8lc.** 

Theawsird  was,  on  the  8th  December,  1784,  made  i784.  Award 
*  tlile  of  Court  on  the  consent  of  the  Six  Clerks  and  ( ourt  bj  cou- 
^6^t8  for  the  respective  parties ;  and  by  an  order  **^"*' 


A  KECOVCI- 
LIATIOM  or 
MARRIED 
FBRtONS  AP- 
TBR  A  8£»A- 
RATIO V  EV- 
TIRBLT  DOES 
AWAY  THE 
BVFBCT  OP  IT. 


March  1795. 
Appellant  ap- 
plies to  set 
aside  award, 
and  Court, 
withont  set- 
ting aside  the 
award,  makes 
an  order  partly 
doing  away 
theeflectsofit. 


Appellant,  in 
consequence 
of  this  last 
order,  takei 
possession  of 
Castle  Gore» 
and  Respond- 
ent repairs  thi- 
ther 10  protect 
her  property. 
Appellant  ex- 
ccpu  to  suit  in 
Ecclesiastical 
Court,  on 
gr  und  of  re- 
union and  re- 
conciliation, 
but  this  disal- 
lowed. 


1797.  Bill  in 
Chancery  hy 
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of  15th  July,  1785,  the  Appellant  was  directed  to 
execute  certain  instrunieuts  to  carry  it  into  execu- 
tion, which  he  did.  He  soon  after  applied  to  tfao 
Court  to  have  the  award  set  aside,  but  this  was  i^ 
fused.  Lord  Famham,  in  1787^  filed  his  bill  to 
foreclose  the  premises  in  Granby  Row,  under  the 
mortgage  above-mentioned,  when  the  Respondent 
paid  the  mortgage  money,  and  had  an  assignmeot 
of  the  house  executed  in  trust  for  herself.  * 

In  1789  the  Appellant  made  a  second  applici- 
tion  to  have  the  award  set  aside,  but  without  suc- 
cess.    In  March  1795  the  Appellant  renewed  bii 
application  to  set  aside  the  award,  when  the  CoviHi 
fcithout  setting  aside  the  award,  directed  that  die 
^'  injunction  by  which  the  Respondent  had  been  pit 
'^  in  possession  of  the  demesne  lands  and  mansioiH, 
**  house  of  Castle  Gore,  and  Granby  Row  houseiift 
^'  pursuance  of  the  award,  should  be  set  aside ;  dtft 
*^  the  Master  should  deliver  up  their  papers  to  the  le* 
"  spcctive  parties,"  &c.  In  consequence  of  this  order 
of  Lord  Chancellor  Clare,  the  Appellant  resumed' 
possession  of  the  Castle  Gore  mansion-house,  dm 
the  Respondent,  hearing  of  this,  repaired  thither  tP 
protect  her  property.     As  the  parties  now  resided 
in  the  same  house,  the  Appellant  caused  an  exc^ 
tion  to  be  taken  to  the  suit  in  the  Spiritual  Court  ■ 
on  the  ground  of  re-union  and  reconciliation  be 
tween   himself  and   the  Respondent.     But  it  ap* 
pcared  in  point  of  fact,  that  though  living  under  the 
same  roof  they  were  in  a  state  of  the  greatest  ani- 
mosity.    The  exception  was  therefore  disallowed, 
and  the  sentence  of  the  Ecclesiastical  Court  to  that 
effect  was,  upon  appeal,  affirmed  by  the  delegates. 

In  1797  the  Respondent  filed  another  bill,  pray* 


OP  MARRIED 
PER80V8  AF* 
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that  the  Appellant  might  be  compelled  to  abide  Feb.  i6,i8i3. 

he  awards   or  to   restore  to  her  the  property 

h  had  been  paid  for  out  of  her  separate  funds.  2iatiok 

Appellant  answered,  that  the  award  was  not 

lusive  or  obligatory,  as  it  proceeded  on  the  sup-  tkr  a  sbpa- 

n  .  •  1  J         1         !•  RATION  EM- 

lon  or  a  separation,    whereas  no  deed  of  se-  tirelt  doeb 
:ion  had  been  executed,  and  no  sentence  of  se-  ^^^^  '^"* 

^  KFFECT  OP  IT. 

ion  had  been  pronounced  by  any  competent  Respondcnn 
i.     The  cause  was  heard  before  Lord  Redes-  to  compel  Ap- 

pellani  to 

who  admitted  the  sentence  of  the  Ecclesiasti-  abide  by 

Jourt  in  evidence  as  to  the  point  of  re-union .  ^^    »     • 

on  the  l/th  March,  1804,  decreed,  that  the  Re-  March  i804. 

dent  ought  to  have  the  benefit  of  the  award,  iJJd*ReIes. 

ordered  that  the  Respondent  should  be  put  in  ^*^*«»  thai  Re- 

ession  of  her  estates,  tmd  an  account  taken  upon  titled  to  bene* 

jasis  of  the  award.  '  "  fitofaw«d. 

be  Appellant  endeavoured  to  protract  the  ptb- 

ings  under  this  decree,  and  gave  in  a  Hst  of 

hundred  and  fifty -two  witnesses.    But  at  length 

ED  of  8,333/.  lis.  Od.  wai  reported  due  to  the  A  sum  of 

)ondent,  and  upon  hearing  on  the  report  and  found  due  to,* 

ts,  the  same  was  ordered  to  be  paid  her  by  the  ^^siKiudcnt. 

ellant.     From  this  decree  of  March   1804,  and 

rs  under  it,  the  Appellant  lodged  his  appeal.  Appeal. 

contended  that  they  ought  to  be  reversed  : 

t.  Because  the  paper  writing  purporting  to  be 

f¥ard  is  the  basis  of  the  decree,  and  such  award 

•id  for  two  reasons :    >st.  Because  the  subject 

«r  was  not  within  the  jurisdiction  of  the  arbi- 

►rs :  and  2dly,  Supposing  the  subject  matter  to 

cognizable  by  an   arbitrator,  because  the  Re- 

ident's  next  friend  in  whose  name  this  suit  was 

OL.   I.  R 


V 
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C;d>.  i6,i8is.  instituted  was  not  a  party  to  such  arbitration,  ai 
'^■"■"•v^*^   cannot  be  compelled  to  obey  the  award. 
I.IAT10H  *         ^d.  Because  the  award,  if  originally  valid,  has  be 
ow  MABRiED    ^voidcd  bv  the  subsequent  cohabitation  of  the  A 

PBII80V8  Ar-  II 

TBRA8BPA-    pcllaut  aud  Rcspondcnt. 

TiRBLT  DOB8       ^^9  'Bccausc  thc  sentence  of  the   ElcclesiastiG 

AWAY  THE      Court,  disallowing  the  exception  taken  on  the  grow 

BPPBCT  Of  rr.  .  ^  •  .     . 

of  re-union  and  reconciliation,  ought  not  to  ba^ 
been  admitted  in  evidence. 

The  Respondent  on  the  other  hand  contenifa 
that  the  decree  and  orders  in  question  ought  to  I 
affirmed. 

1st,  Because  the  decree  of  17  th  March  1804  gif 
the  Respondent  the  benefit  of  the  award  made  I 
tween  her  and  the  Appellant  July  1,  1784,  foundi 
upon  a  submission  executed  by  him ;  which  awn 
was  not  only  confirmed  in  the  Court  of  Chancery  I 
the  Aj^Uanfs  consent  on  the  8th  of  Decemb 
1784,  but  a  deed  w|s  actually  executed  by  him 
long  ago  as  22d  July  1785,  to  carry  the  same  io 
effect ;  and  the  said  award  was  never  questiooedi 
attempted  to  be  set  aside  by  the  Appellant,  until  t 
28th  July  1789 ;  a  period  of  five  years  after  ith 
been  executed  by  the  arbitrators,  and  acted  up 
by  the  parties. 

2dly,  Because  there  is  not  the  slightest  pro 
nor  pretence,  to  support  the  Appellant^s  a8seTti< 
that  a  re-union  and  cohabitation  of  the  Appelk 
and  Respondent,  as  man  and  wife,  took  place  n 
^quent  to  publishing  the  award ;  by  which  circo 
stance  the  said  award  could  alone  be  satisfied,  mi 
operation  mad&  cease.-— But,  on  tlie  contrary, 
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^Mtence  of  the  Consistorial  Court  of  the  diocese  ot  Feb.  i6»i8i3. 

Dublin,  affirmed  by  the  Court  of  Delegates,  is  deci-   ' ^'"*'*^. 

tive  evidence,  that  the  Appellant  and  Respondent  liahon 
did  and  now  continue  to  live  separate ;  and  that  no  ®'  married 
reconciliation,  nor  subsequent  cohabitation,  lias  taken  tsr  a  tsrA^ 

^  phoe  between  them  since  the  said  award  was  exe-  tiult  »oi8 
cnted.  ^^^^  '*'"* 

3dly,  Because  it  appeared  from  the  proceedings^ 
that  the  Appellant  neither  had  nor  could  establish 
my  claims  against  the  Respondent,  (other  than  have 
been  already  allowed  by  the  Mastec  in  taking  the 
ioeoQnt,)  which  could  operate  in  his  discharge,  and 
hnea  the  general  balance,  which  had  been  found 
kt  to  the  Respondent  by  the  report* 

Sr  S.  Romilly  and  J/n  Montagu^  for  the  Appel« 
lent;  Sir  T.  Plomer  and  Mr.  Nolan^  for  the  Re* 
ipmdent. 

Lord  Redeidale  (after  stating  the  case  as  above.)  March  ff» 
fiateman,  the  Appellant,  at  the  time  of  the  mar-  oiMemtions 
tiagc,  was  a  young  man  very  well  received  in  the  •«*  J«>«Hj* 
world,  the  Respondent  not  a  very  young  woman,  • 
i&d  the  Appellant  himself  described  her  as  not  very 
igreeable  either  in  person  or  manners ;. so  that  the 
object  of  the  marriage  was  quite  obvious.     An  an- 
Jiuity  of  500/*  was  settled  upon  her  separately,  by 
^jr  of  pin-money,  and  the  whole  of  the  rest  of  her 
IMt)perty  came  to  Bateman.  The  usual  consequences 
CQsoed;    quarrels,   and  a   suit  for  divorce  irt  the 
£oclesiasticat  Court  for  adultery  in  the  husband*  ^ 

A  suit  likewise  was  commenced  in  Chancery^  and 
^  whole    matters   in   dispute  were   referred  to 

ft  2 
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A^llBCOVCI- 
LI^TION 

or  MARRIED 
PERSONS  AF- 
I^R  A  8BPA- 
RATIOV  BV- 
XXRBLT  DOES 
AWAY  THE 
Of  FECT  OP  IT. 

No  objection 
to  the  award 
that  the  He- 
ipondent  was 
not  regularly 
separated  from 
her  husband, 
and  that  her 
next  friend 
was  not  a  party 
to  the  award  ^ 
as  the  award 
was  founded 
on  consent, 
and  her  hus- 
band had 
treated  her  as 
feme  sole. 
Diilerent  from 
the  case  of  an 
lafsmt  suing 
by  next  friend 


Sentence  of 

Ecclesiastical 
Court  acliuis- 
sible  evidence. 
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Mr.  Toler,  now  Lord  Norbury,  and 
afterwards  Recorder  of  Dublin. 

It  had  been  objected  to  the  ^wa 
Countess  could  not  agree  to  the  subn 
to  bind'  iierself,  unless  she  had  been  sc 
her  husband  ;  and  her  next  friend  wa 
party  to  it.  But  it  appeared  to  him  tl 
nothing  in  this  objection,  as  the  award 
on  an  agreement  on  both  sides,  and  I 
cross  bill  against  her,  which  she  had  j 
that,  under  the  circumstances  of  this  < 
to  be  regarded  quite  as  ajeme  sole,  a 
no  occasion  to  make  the  next  friend 
there  was  nothing  for  him  to  consent  t 
act  entirely  as  the  wife  directed ;  it  wa 
case  of  an  infant  suing  by  a  next 
award  was  confirmed  by  order  upoi 
Some  time  after,  the  Court  made  an  oi 
ting  aside  the  award,  but  partly  doi 
effect  of  it.  The  cause  afterwards  cam 
when  he  pronounced  the  decree  ap 
Bateman  contrived  to  delay  the  proct 
this  decree  for  some  time;  but  at  Is 
8,33S/.  11^.  9d.  was  decreed  to  be  due  1 
It  could  not  be  necessary  to  examine 
and  fifty-two  witnesses,  to  prove  what 
of  certain  pieces  of  plate,  articles  of  wej 
and  a  few  accounts  and  vouchers ;  so 
ject  appeared  to  have  been  merely  dela 

It  had  bedti  contended,  that  the  sei 
Ecclesiastical  Court  ought  not  to  hj 
ceived  in  evidence  at  all ;  but  he  was  oi 
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it:   ym  admissible,  though  not  conclusive  evidence.  March  29, , 

A^  to  the  alleged  reconciliation,  no  such  thing,  but  '^'  '        .j 

the  very  reverse,  appeared  on  the  evidence.     The  a  reconci- 

Appellant  was  living  at  Castle  Gore ;  the  Respond-  op^J^°J[j^p 

•  eiit  went  there,  not  for  the  purpose  of  rcconcilia-  persows  af- 

tion,  but  to  protect  her  property.    There  was  no  re-  ration  bk- 

ooDciliation  to  do  away  the  effect  of  the  award.  tirbly  d6e$ 

^  AW  AT  THE 

Ltnrd  Eldon   (Chancellor.)      It  was  objected  to  EwncT  of  it. 
the  award,  that  it  assumed  the  jurisdiction  of  the  piusrve!  ^'*'^* 
Ecclesiastical  Court,   and   went   beyond   the   sub-  No  evidence 

.    .  .  ,.  .  -n    M    '^    ■»'  1  of  rcconcilia- 

mission,  in  awarding  a  separation.     J3ut  it  did  no  tion,  but  the 

such  thing.     It  only  assumed  that  there  must  bq  a  ^^"^^dn 

separation,  and  provided  accordingly.     In  regard  to  assume  the  ju- 

the  point  of  recohcihation,    notwithstanding  what  the  kcdcsias- 

Blight  be  found  in  some  of  the  Reports,  he  held  the  *"^*'  S'°T' 

.     t         '  11  1  -v     •         nor  adjudge  a 

general  doctrine  to  be  clear,  that  a  reconciliation  separation: 
after  a  separation  entirely  did  away  with  the  effects  gumedtlhat  se- 
rf it    This  rested  upon  the  ground  of  public  po-^  paration  was 

».  .  *  .    ^,  .  *,    *  inevitable, and 

ucy ;  as  it  must  not  be  permitted  to  parties  to  make'  provided  ac- 

'     I*    1 
•freemen ts  for  themselves,  to  hold  good  whenever  Gen|."^f j^^, 

they  chose  to   live   separate.     The  question   then  trine  dear, 

t«^       •«.,       1  •       .1  ^  ^1  *  that  a  reconci- 

•'^s,  Whether,  in  the  present  case,  there  was  a  re-  Haiion  after 
<^nciliation  ?     It  appeared  to  him  tha^there  was  |f^^£"/''' 
^^t ;  unless  their  Lordships  were  prepared  to  say,  away  the 
^^t  living  under  the  same  roof  amounted  to  a  re-  Lvhig^undcr 
^^nciliation,  though  in  a  state  of  the  hicjhest  animo-  <hesame  roof 

'  ^  o  nottobetakru 

*^ty^  which  was  the  case  here.     He  had  no  doubt  as  a  proof  of 
"^t  the  decree  and  or.dcrs  appealed  from  were  cor-  [nrappMrT"* 
'^ot,  and  he  should  therefore  propose  that  they  be  *hat  the  pr- 
*^*^rmed,  taking  notice  that  the  money  decreed  to  state  of  ani- 
'^^  due  having  been  paid  into  Court  pending  the  ap-  "®"^y- 
P^^l,  Lady  Ross  should  be  at  liberty  to  take  it  out. 
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Mai«h  ^9       on  satisfying  the  Court  that  Bateman  was  using  ha- 
^^^^'  rassing  and  vexatious  delays. 


A  RBCONCX- 
1.1  ATI  O  IT 
OPMARRIRO 


The  judgment  was  in  the  following  form  :— 
YBRsoNs  AF-         It  IS  declared,  that  in  case  the  sum  of  8,33S/. 
KATioM  BK-*    1 1^-  9id.  hath  been  paid  into  the  Bank  of  Ireland^ 
^wAT  THB**   *^^  Respondent  is  to  be  at  liberty- to  apply  to  the 
aiFBCT  or  IT.  Court  for  immediate  payment  thereout  ;*  respecting 

which  application  such  order  shall  be  made  as  to 
the  Court  seem  just,  having  such  regard  to  any  prt>- 
tpeedings  in  the  cause  now  depending  in  the  saicL^ 
Court,  as  to  the  Court  seem  meet.     And  that  i 
case  such  sum  hath  not  been  paid  into  the  sai 
Bank,   the   said    Respondent  is    to  be,  at  liberty 
to  apply  to   the    Court   for  immediate  paymeat 
thereof  to  the  said  Respondent,  or  into  the  nid 
Bank;  respecting    which    application    such  order 
•  shall  be  made  as  to  the  Court  shall  seem  meet^ 
having  such  regard  as  aforesaid ;  and  with  thb  de- 
t  clarati^n,  it  is  ordered  and  adjudged,  that  the  de- 

capee  and  orders  complained  of  be  aftirmed. 

Agent  for  Appellant,      BEDroRD, 
Agent  for  Respondent,  Muvbjux. 


ON  APPEALS  AND  WRITS  OF  ERROR.  247 

SCOTLAND. 

APPEAL   FROM   THE   COURT  OF   SESSION. 

Webster  and  another — Appellants. 
Christie^  Esq. — Resp07ide7it. 

Suspension  against  a  charge  upon  a  bond,  on  the  ground  of  May28»i8id. 
fiaud  by  the  charger  in  obtaining  it.    The  alleged  fraud    -       ,^       ^ 
consisted  of  unfounded  representations  of  circumstances  cadtiovrt. 
generally,  without  any  direct  reference  to  the  bond,  which 
was  admitted  not  to  have  been  elicited  by  the  Kespondent. 
Judgment  that  the  bond  was  valid,   and   this   decision 
affirmed  upon  appeal. 

1  HE  Respondent,  in  1795,  became  bound  jointly  Bond  by  Re- 
■inth  Sir  D.  Carnegie  to  the  British  Linen  Com-  jSuTcon! 
piny  for  the  faithful  conduct  of  his  nephew,  Ro-  duct  of  hU 
Iwt  Christie,  who  was  the  Company's   Agent  at 
Montrose.     In    1796,  the  Respondent  having  be- 
come uneasy  at  the  extent  of  his  obligation,  proposed 
to  his  nephew  to  limit  his  discounts  to  the  annual 
6um  of  1 8,000/. ;  and  otherwise,  he  stated,  that  he 
would  withdraw    his    security.     The  nsphew,   to  Bond  by  Ap- 
prevent  this,  prevailed  upon  the  Appellants  to  be-  j|^^.*  Rcponl 
come  bound  in  another  bond,  to  relieve  the  Re-  dent. 
apondent  from  his  liability  to  a  certain  amount.     In 
1804,  Robert  Christie,  the  nephew,  became  bank- 
rupt, and  the  Respondent  called  upon  the  Appel- 
lants to  relieve  him  in  terms  of  their  obligation, 
which  they  refused.     A  charge  followed,  and  the 
Appellants  presented  their  bill  of  suspension.    Their 
defence  amounted  to  this,  "  that  they  had  been  in* 
'^  duced  by  fraud  to  subscribe  the  obligation  in 


CAOTIONRY. 
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M«y28, 1813.  "  relief.''    The  uncle,  they  alleged/  by  collusion 

with  the  nephew,  concealed  the  real   situatign   of 
his  affairs  from  the  Appellants  at  the  time  of  grant- 
ing the  hond  in  question,  and  represented  them  as 
prosperous   when   he  knew   the  reverse;  and  had 
acted  fraudulently  by  inducing  the  Suspenders  to  ^ 
become  bound  to  relieve  him  of  a  future  and  con-m^ 
tingent  debt,  while  he  was  conscious  of  a  large  aiM^:^ 
enormous  debt  being  then  incurred,  and  no  meani^^ 
of  payment  existing.     Tlie  Respondent  answere^^ 
that  he  never  heard  oi  the  bond  in  question  till  it 
was  presented  to  him  executed  by  the  parties.    Tbe 
Appellants  had  offered  to  refer  certain  points  to  tbe 
Respondent's   oath,  which,  in  the  opinion  of  tbe 
Lord  Ordinary,  depended  upon  a  previous  fact  not 
explicitly  set  forth;  and  he  therefore  appointed  tbe 
Suspenders  to  say,  in  express  terms,  whether  th^     j 
would  refer  to  the  oath  of  the  Repondent  that  he    \ 
did  elicit  that  bond.    The  Suspienders  then  admit-    , 
ted,  "  that  they  never  meant  to  say  that  there  wiis 
any  degree  of  personal  influence  with  either  oj 
them  to  elicit  the  bond  of  relief r    The  Lord  Or- 
dinary and  Court  of  Session  pronounced  in  favowr 
of  the  validity  of  the  bond. 

Judgment.  The  Appellants  appealed  from  this  decision  ;  but 

the  appeal  was  immediately  dismissed,  and  the  v^' 
terlocutors  complained  of  affirmed. 

Agent  for  Appellant,     Bbrrt. 
Agent  for  Respondent,  Chalmbr. 
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ENGLAND. 

JIPPEAL   FROM   THE   COURT   OF   CHANCERY. 

Rendlesham  and  others — Appellants. 
Woodford  and  others — Respondents. 

*tsnrATOR  by  his  will  leaves  various  legacies  to  heir  at  law  June  9,  isis. 
(among  others.)    Contracts  for  the  purchase  of  certain  free-    """■— *v  "  -  ^ 
Viold  estates,  subsequent  to  the  date  of  his  will,  which  (as  caseopblbc- 
ii  apparent  on  the  face  of  the  will)  he  intended  should  go  '^^^^' 
to  trustees  and  executors,  and  not  to  heir  at  law.    The  heir 
It  law,  who  is  legally  entitled  to  these  estates,  isobliged  to 
dect  between  them  and  the  bene6t8  wluch  he  derives  undgr 
tlewiU. 


1  HIS  was  a  question  of  election,  arising  out  of 
the  remarkable  will  of  Peter  Thellusson,  which  gave 
^^ocasion  to  the  passing  of  the  Act  39  and  40  Geo.  3. 
cap.  98,  by  which  the  power  of  settUng  and  de- 
^8ing  property  for  the  purpose  of  accumulation  is 
•^strained  in  general  to  twenty-one  years  after  the 
«cath  of  the  grantor  or  testator. 

By  this  will,  dated  April  2d,   1796,  the  testator,  Will  of  P. 
^fter  bequeathing  various  pecuniary  legacies  to  his  merchant;' 
■ous  and  daughters,  &c.  devised  and  bequeathed  the  ^^*^  ^P"^  *» 
^hole  of  the  rest  of  his  immense  property,  consist- 
'*^g  of  lands  of  the  annual  value  of  4,500/.  and  of 
personal  property  to   the  amount  of  600,000/.  to 
^stees,  for  the   purpose  of  accumulating,  during 
^he  lives  of  his  -three  sons,  and  the  lives  of  all  their 
^ns  who  should  be  living  at  the  time  of  his  death, 
Or  bom  in  due  time  afterwards,  and  the  lives  and 
life  of  tlic  survivora  and  survivor  of  them  ;  then  the 
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June  9, 1813.  cstates  directed  to  be  purchased  from  time  to  tim 
^-— ^^'— ^  with  the  produce  of  the  accumulating  fund,  to  I 
TxoK.  divided  into  three  shares ;  one  to  be  conveyed  i 

the  eldest  male  lineal  descendant  of  each  of  hi 

three  sons,  with  benefit  of  survivorship ;  and  in  cm 

of  failure  of  all  such  descendents,  the  whole  to  fa 

applied  to  the  use  of  the  Sinking  Fund.     Itvrs 

calculated  that  this  property  might  possibly  amour 

to  thirty-two  millions  before  any  part  of  it  could  b 

alienated. 

Death  of  te».        The  testator  died  July  27th,    1797*    The  wi 

1797' ^"^'i^'  was  established  in  Chancery  by  decree,  Februar 

etubiishedin   agth,  1801 ;  affirmed  by  the  House  of  Lords,  Jon 

Feb "Ig!^;! 80 1.  25th,    1805.     After   devising  and   bequeathing  i 

S*b7li!Si"*'  aforesaid,    it  contained    the   following  clause,  a: 

June 25,1806.  which  the  questiou  of  election  arose:— 

Cfaiise  on  "  In  casc  I  shall  in  my  life-time  enter  into  aa; 

ro^oflkoT     "  contracts  for  the  purchase  of  any  lands,  tenementi 

lion  arose.       «  or  hereditaments,  and  I  should  happen  to  die  be 

"  fore  the  necessary  conveyances  thereof,  are  etc 
"  cuted,  I  order  and  direct,  that  all  and  every  sue 
"  contract  or  contracts  so  entered  into  by  me  ^ 
*^  aforesaid,  shall  be  completed  and  carried  ia< 
**  execution  by  my  said  trustees  after  my  death,  an 
"  that  the  purchase-monies  for  such  respective  es 
tates  and  premises,  shall  be  paid  by  them,  by 
with,  and  out  of  my  personal  estate  and  e^ts 
and  that  the  deeds  and  conveyances  theretc 
respectively  shall  be  made  to  them,  their  h&n 
and  assigns ;  and  that  they,  and  every  of  them 
*'  shall  stand,  remain,  and  be  seised,  and  possesse 
*'  of  all  and  singular  the  premises  so  to  be  conveye 
*^  upon,  under,  and  subject  to  such  and  the  sap 


it 

€1 
€C 
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^QseS} trusts^  Umitatiom,  provisoes,  and  conditions,  Jcineg.  isis. 
^  as  are  ia  and  by  this  my  will  created,  expressed,  ""-^v— -?^ 

^  akid  declared  of  aqd  concerning  the  estates  hereby  txov . 

^  directed  to  be  purchased  by  and  with  the  aforesaid 
.  ^  residuum  pf  my  estate  and  effects,  in  the  manner 

"  hepeinbefore  mentioned.** 

m 

The  Chancellor,'by  the  decree  of  the  1 9th  Febru- 
Wfy  1801,  had  reserved  the  question  of  election  till 
the  Master,  to  whom  the  usual  n^ference  in  such 
cues  was  ordered,  should  have  made  his   report. 
Ibfter  S.  C»  Cox,  by  his  report  dated  20th  May,  Mayso.isoS^ 
I8O6,  certified,  that  the  testator  had,  by  articles  of  JJ^  aVto'Jho 
Mg^ment  of  10th-  November,    1795,    ccw/rflc^erf  "*»<«  which' 
^  (prior  to  the  date  of  the  will)  for  an  estate  at  ^ursUonof 
Thorpe,  in  Balne,  in  Yorkshire,  which    was  cow-  •^^•"^^ 
^fed  to  the  testator  by  indentures,  dated  18th  and 
19th  of  July,   1796  (subsequent  to  the  date  of  the 
will) ;  and  that  the  testator,  subsequent  to  the  date 
rf  hii  willy  contracted  to  purchase  three  several  es« 
tates,  if  which  the  purchase  had  since  been  com* 
pleted,  and  the  purchase-money  paid  by  the  trus- 
tees;  viz.  one    at    Motherby,    in   Yorkshire,   for    - 
21|000/. ;    another    at  Newton    Hanzard,   in   the 
County  of  Durham,  for  9,600/. ;  and  a   third  in 
the  parish  of  Wadsworth,  in  Yorkshire,  for  1,050/. ; 
which  three  last  mentioned  estates,  contracted  for 
subsequent  to  the  date  of  the  testator's  will,  de- 
scended to  Peter  Lord  Rendlesham,  h^ir  at  law 
to  the  testator,  as  declared  by  the  decree. 

On  the   15th  December,  1806»  Lord  Ershine  Dee.ift,  isod^r 
(then  Chancellbr)  ordered  that  this  report  should  2di^  ^^^ 
be  confirmed,  and  that  the  Appellant,  Peter  Lord  «]«ct  b«iweai 

«        i«     1  .        11  1  J    the  estate!  do- 

itendlesbam^  should  convey  and  assure  unto  and  sceodiogto 

1 
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June  9, 1813.  to  the  use  of  the  said  Matthew  Woodford  and  Eili- 
^—^v— ^-^  peror  John  Alexander  Woodford,  their  heirs  and 
TioK.  assigns,  upon  the  trusts  of  the  will  of  the  said  te9- 

him  at  law,     tator,  Peter  Thcllusson,  the  messuage  and  landi^  j 
under  wHi?      situatc  at  Thorpe,  in  Balne  aforesaid,  contracted  to  { 

be  purchased  by  the  said  testator,  prior  to  the  date  i 
of  his  will,  with  their  appurtenances ;  and  it  wai » 
ordered  that  the  Appellant,  Peter  Lord  RendleshiBi 
should  make  his  election  between  the  estata  tB 
which  he  was  entitled,  as  the  heir  at  law  of  the  nid 
testator,  and  the  legacies  and  other  benefits  b^ 
queathcd  to  him  by  the  said  testator's  will. 

Against  this   order,  as  far  as  it  related  to  the. 
question  of  election.  Lord  Rendlesham  the  heir  it| 
law,  appealed  ;  and  having  died  on  15th  SeptembOf^ 
1808,  the  appeal  was  revived  by  order  of  the  Lodi- 
of  26th  February,  1810. 

It  was  contended  on  the  part  of  the  Appdho^: 
that  this  order  of  the  Court  below  ought  to  te: 
reversed,  for  these  reasons : —  • 

1st,  That  the  doctrine  of  election  is  said  tote 
founded  on  an  implied  condition;  but  an  harit?j 
law,  who  is   particularly  favoured   by  the  law 
England,   ought  not  to  be  disinherited  by  IQ^; 
implication,  which  is  not  that  necessary  implicate: 
which  is  in  other  cases  required  to  disinherit  an  betfj 
at  law,  who  takes  by  descent,  either  because  thfltj 
is  no  intention  to  disinherit  him  and  give  the  pio*; 
perty  to  another  expressed  or  necessarily  implifl^! 
or  because  the  apparent  intent  to  disinherit  is  voA^ 
as  the  policy  of  the  law  directs  snail  not  be  attend-' 
ed  to, 

2d,  That  the  common  law  did  not  invest  t  penoa 
4  - 
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indi  the  power  of  devising  an  estate  by  will,  but  Juneg,  1813. 
mcb  power  only  originates  in  Acts  of  Parliament,    '^— *v~^ 
which  authorise  him  to  devise  by  will  such  estates  txon. 
only  as  he  had  at  the  time  of  making  the  will.     A 
will  therefore  containing  a  clause,  devising  an  estate 
intended  to  be  purchased,  must  be  read  as  if  it 
*  contained  no  such  clause^  and  consequently  a  court 
cuinot  call  on  the  heir  to  elect.  '^  (Shedden  v.  Good^ 
rkkj  8  Ves.  Jun.  481,  and  Carey  v.  Askew,  there' 
dted,  p.  4Q2.) 

3d,  The  heir  is  always  particularly  favoured  by 
the  law  of  England ;  and  it  seems  therefore  only 
to  have  authorised  the  testator  to  disp&se  of  those 
knds  which  he  had,  and  not  to  have  entrusted  him 
.with  a  power  to  dispose  prospectively  of  whatever 
he  might  have,  that  the  heir  at  law  might  not  be 
disinherited  without  the  testator  having  a  full  know- 
ledge of  the  property  he  was  parting  with^  and  if 
that  is  the  reason  of  the  law,  to  apply  the  doctrine 
of  election  to  such  a  case  as  this  is  to  raise  an  impli- 
cation to  defeat  the  policy  of  the  law. 

4th,  Lord  Holt,  in  Brunker  v.  CookCj  1 1  Mod. 

133,  compares  the  disability  the  testator  is  under, 

of  disposing  of  real  estate  he  had  not  when  he  made 

lus  will^  to  the  disability  in  cases  of  infancy  and 

<»verture;  and  Herle  v.  Greenbankj  1  Ves.  298, 

^  Atk.  695,  is  an  express  authority  in  point,  that 

^^  will  of  an  infsint  or  feme  covert,  shall  not  put 

^^  heir  taking  a  legacy  under  it  to  his  election. 

^^  ^this  case  (as  is  observed  in  that  case)  the  will  is 

^oij  as  to  the  estate  attempted  to  be  disposed  of, 

*^ci  it  therefore  differs  from  the  common  casts  of 

^* Action,  where  the  testator  gives  land  which  belongs 
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June  9, 1813.  to  another ;  for  there  the  testator,  ^uppoeing  himself 
^^"^'v'*--^  to  have  an  interest  in  the  land,  giveswhat  he  sup- 
TioM.  poses  he  has,  and  the  will  is  therefore  good  as  far 

as  he  has  any  title,  but  the  title  of  the  testator  to 
that  land  failing,  the  devisee  is  obliged  to  make  it 
good ;  but  here  the  testator  having  no  shadow  of 
present  interest,  and  knowing  that'  to  be  the  fad^ 
wishes  to  dispose  generally  of  all  after*  acquired  pro* 
pcrty^  which  the  rule  of  law  does  not  dlow  hiffl 
to  do. 

It  was  on  the  other  hand  contended  in  behalf  of 
the  ResjDondents,  that  the  order  in  question  oogbt 
to  be  affirmed  on  these  grounds  :— « 

1st,  It  is  a  rule  of  a  Court  of  Equity,  that  a  pfli* 
son  taking  benefits  under  a  will,  shall  not 
tlic  disposition  made  by  it. 

2d,  It  distinctly  appears  upon  the  will  to  bM- 
been  the  intention  of  the  testator,  that  the  intnati ; 
that  the  heir  insists  descended  to  him,  should  JM' 
by  the  will. 

Sir  S.  Romilly  and  Mr.  Bell  for  Appellaatii 
Mr.  Martin  and  Mr.  A.  Bulkr  for  Respondents. 

lite  appeal  was  dismissed,  and  the  order  coB* 
plained  of  affirmed  without  any  observations.  (F^ 
n*jK>rt  of  the  proceedings  under  this  will,  from  tte 
be^nning,  vid.  4  Ves.  227-^1 1  Ves.  313 ;  and  Bp» 
this  particular  question,  13  Ves.  209,  and  €I0 
there  referred  to.) 

Agtnt9  for  tlie  Appellants*     On  die,  Oddib,  and  Foan^ 
A^uts  (ur  the  Re^pondeat^  Bcdd  and  Hates. 
Agctti  Six  iht  IVHMijft        LircariBui. 
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SCOTLAND, 

AP^SAL  FROM  THE   COURT  OF  SESSION. 

Haig — appellant. 
Napier — Respondent. 

toMTRACt  for  spirits  to  be  paid  for  by  bills  at  three  months  May  is,  1 8  is. 
fiom  delivery.  No  opportunity  for  delivery  given  by  pur-  ^^^-.y  ■  / 
diBser,  till.a  new  duty  imposed  on  spirits  by  Act  43  Geo.  3^  cohtract. 

a.  81.     Decided  that  under  these  circumstances  the  dis- 
^  was  entitled  to  charge  the  amount  of  the  additional 
duty  on  the  spirits. 

JLHE  Appellant,  a  distiller,  by  contract  entered  into  Mayfi,iso3. 

SlstMay,  1803,  agreed  to  supply  the  Respondent  eomrecuwith 
,  with  a  certain  quantity  of  spirits,  to  be  shipped  at  R^pon**^*  .^ 
Xieith  for  Kirkcudbright,  at  the  price  of  5^.  2-^(1.  riu,  to  be  wat 
per  gallon,  to  be  paid  for  by  bills  payable  at  three  K^cij!^  ^ 
ixiOQths  from  the  time  of  the  shipment.     It  was  the  bright, 
practice  that  the  purchaser  should  send  a  vessel  to    > 
take  the  spirits  on  board,  ®but  the  Appellant  agreed 
to  be  (m-the  look  out  for  one.     No  vessel  could  be  NoTesseUr- 

found  at  Leith,  and  none  arrived  till  after  the  5th  Jplritl^uiifter 

July,  1803.  5  th  July, 

T        •  •  1       4  ^  1803,  when  a 

In  the  mean  time,  the  Act  43  Geo.  3,  cap.  31,  new  doty  im- 
passed,  by  which  spirits  distilled  on,  and  after  the  ^^^^}^ 
5th  July,  1803,  were  subjected   to  an  additional  cap.  si. 
duty.     The  Act  contains  the  following  clause:— 
''  Whereas  contracts  or  agreements  may  have  been 
'^  made,  for  the  sale  or  delivery  of  certain  articles 
**  or*  commodities,  on  which  additional   duties  of 
^^  cilstoms  or  excise  are,  or  may  be  granted  by  this 
^^  act,  or  by  any  other  act  of  this  present  session  of 
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May  12, 1813. 

COMTRACT. 


€i 


€( 


€( 


€( 


(6 


€i 


i( 


Appellant 
char^  the 
additional 
duty  on  the 
apirit«»  and 
Kespondeot 
raises  his 
action  of  da- 
mages, for 
fiiilure  to  de- 
liver the  spirits 
at  the  original 
price. 


Defender  * 
(Appellant) 
fuund  liable  in 
daoMges. 


^^  parliament ;  which  contracts  or  agreements  ha' 
^'  no  reference  to  such  additional  duties,  and  therel 
the  several  contractors  may  be  materially  afiectec 
for  remedy  thereof,  be  it  further  enacted,  that  al 
^^  or  every  person  or  persons,  who  shall,  or  ma 
have  made,  or  entered  into,  any  such  contract 
or  agreements,  shall,  and  they  are  hereby  respci 
tively  authorised,  and  empowered,  in  case  of  an 
^'  such  contracts  or  Agreements,  to  add  so  muc 
money  as  wil}  be  equivalent  to  the  said  addition, 
duties  respectively,  to  the  price  of  such  artide 
**  or  commodities^  &c.  &c.** 

The  Appellant  insisted  that  he  had  a  right  ft 
charge  the  additional  duty  (making  the  price  7i^ 
per  gallon)  ujk)n  the  spirits  in  question,  under  tbii 
clause  of  the  Act.  The  Respondeat  demanded  thetii 
at  the  original  price,  and  raised  his  action  before  the 
Court  of  Session  for  deHvery  of  the  spirits  and  SOOL 
damages.  The  Appellant  pleaded  that  it  was  not 
the  practice  to  distil  spirits  till  there  existed  t& 
immediate  opportunity  fjpr  delivery ;  and  that  as  the 
Respondent  had  not  given  an  opportunity  for  deli- 
very till  after  the  5th  July,  he  was  not  entitled  to 
sayj  th^t  the  spirits  were  distilled  for  him  before 
that  time,  especially  as /the  time  upon  the  bills  for 
payment  would  only  have  begun-  to  rim  from  tb 
period  of  the  shipment. 

The  Lord  Ordinary  sustained  th^  defences ;  W 
the  Court,  by  an  interlocutor  of  5th  May,  1805| 
found  the  Defender  (Appellant)  liable  in  damage 
for  failure  to  implement  the  contract.  Upon  peti 
tion  by  the  Appellant,  this  interlocutor  was  altered 
and  the  petitioner  assoilzied ;  but  upon  another  pel 
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^on  by  the  Respondent^  this  last  interlocutor  was  Mayif^isia. 

thered^  and  the  Defender  found  liable,  in  terms  of  '^ v-— ' 

ftc  interlocutor  of  25th  May,  1805.     From  this 
decision  the  Appellant  appealed.  Appeal, 

Mr.  Adam  and  Mr.  Leach  for  the  Appellant ; 
&r  S.  Romilly  and  Mr.  Horner  for  the  Respondent. 

hrd  Eldon  (Chancellor.)    The  argument  for  the  May  17,  isis. 
;  Appellant  was,  that  no  specific  part  of  his  stock  ?nd7Jdg.'''** 
bdoDged  to  the  Respondent,  till  he  tendered  a  ship ;  m^^- 
that  he  did  not  tender  a  ship  till  after  the  5th  July, 
od  that  then  the  Appellant  was  entitled  to  say,  that 
E  he  would  only  furnish  the  Respondent  with  spirits 
diitilled  subsequent  to  that  period.     This  case  lay 
in  the  narrowest  compos.     Haig  had  engaged  to 
ril  to  Napier  a  certain  quantity  of  spirits  at  a  cer- 
tUD  price ;  and  the  material  question  was,  whether 
tnypart  of  Haig*s  stock  could  be  specifically  pointed 
out  as  the  spirits  of  Napier,  until  the  delivery  on 
iH)ard  the  vessel  at  Leith.     It  had  been  argued  on 
tile  part  of  Napier,  that  Haig  had  engaged  to  pro- 
^  a  vessel  to  carry  the  spirits.     But  that  did  not . 
appear  to  be  the  contract.     He  had  only  promised 
^0  endeavour  to  procure  a  vessel,  and  there  was  no 
evidence  of  any  default  in  that  respect.   Then  came 
the  Act  imposing  the  duty  on  spirits  delivered  sub- 
sequent to  the  5th  of  July,  1803.     Napier  had  not 
before  that  time  put  Haig  in  a  situation  to  deliver 
the  spirits,  and  until  the  spirits  could  be  delivered,    ^     * 
there  was  no  part  of  Haig's  stock  that  could  be  spe-  Hai^^iock 
eifically  pointed  out,  as  the  quantity  belonging  to  ^"^^^^^^  ^ 
Vapier.     Under  these  circumstances,  Haig  was  en-  the  specific 
vou  I.  s 
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May  17, 1813.  titled  to  charge  the  duty.     He  was  of  opinion  tbei 

^^ v^— ^  fore,  that  the  interlocutors  of  the  Court  of  Sestio 

quantity  be-  ^^  favour  of  the  Respondent,  ought  to  be  reverse 

longing  to  the  defences  sustained,  and  the  Defender  assoilzie 
the  delivery ;        Lord  Redcsdalc  Concurred  in  this  opinion. 

ti"lldto'5iwM  ^^^^  ^^^^^  ^^^^  ^^^  transaction  was  not  what  it  b 
th«  duty.  been  supposed  by  the  Judges  below  to  be.  Tbt 
noT^t^  appeared  to  have  misunderstood  the  contract.  Tl 
Coart  below  agreement  was  to  deliver  the  spirits  free,  on  boai 
rappotc  It  to  ^  ^j^.p  ^j  Leith.     They  seemed  to  think  that  son 

other  mode  of  delivery  was  intended,  they  did  n 

specify  what.  .  But  Napier  himself  had  no  oth 

mode  of  delivery  in  contemplation,  and  there  w 

no  other  mode  of  getting  the  spirits  out  of  Hai{ 

stock,  except  by  hiring  a  warehouse,  and  settii 

them  apart  as  Napier^s  stock,  which  he  waa  n 

called  upon  to  do ;  and  which  was  inconsistent  wi 

Upon  the  ^     the  nature  of  the  contract.     The  argument  for  d 

argmmenMhat  Respondent  went  to  this,  that  Haig  was  bomud 

Haig  ought  to  i^eep  the  spirits  of  Napier  separate  for  12  montl 

have  kept  his  ^         -    j  n     ..      j^  i  i.-  J 

spirits  separate  or  any  mdefinite  time,  unless  a  ship  arrived; 

arrivcd!*the     ^^^*  ^^  ^^^  Credit  on  the  bills  was  not  to  cbmmen 
credit  might     till  the  delivery,  Haig  might  have  been  obliged 
15  months,  or  give  Credit  for  15  months  or  more,  instead  of  thr 
trme,*S£d'  months.     The  vessel  did  not  arrive  till  the  18th. 
of  three         July.     The  Act  began  to  operate  on  the  5th.    H 

spirits  could  not  be  delivered  till  the  18th,  andii 
then  the  sale  could  not  be  completed.  The  mttf 
facturer  was,  by  the  Act,  entitled  to  charge  the  dai 
on  all  spirits  sold  after  the  5th,  and  of  courses 
Napier's  spirits.  There  was  no  pretence  for  tl 
argument  that  Haig  was  bound  to  provide  a  sbi 
lie  had  only  promised  4o  loak  out  forone^  and  the 
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was  no  evidence  that  he  did  not.     Napier  himself  May  17,  it  is. 
appeared  to  have  been  sensible  that  the  duty  must    ^"""^^^^^^ . 

/„         ,  .  CONTRACT. 

loterloqutors  in  favour  of  the  Respondent  reversed* 


SCOTLAND. 


APPEAL  FROM  THE   COURT   OF   SESSION. 

Haig — Appellant. 
Hannay — Respondent. 


AGIVCT. 


Haio  desires  Hannay  to  engage  a  vessel  for  the  carriage  of  May  14»  isi3« 
ipiritSj  upon  the  understanding  that  the  freight  was  as  usual    "^  ' 

to  be  paid  by  the,  purchaser.  No  evidence  of  any  authority 
givaiDy  the  purchaser  to  Hannay,  and  therefore  Haig,  the 
idler,  was  held  to  be  liable  for  the  amount. 


IHIS  was  a  question  arising  out  of  the  transac-  Clrcum* 
tioiia  stated  in  the  last  case.     The  Respondent,  a  ^bl^t^ 
Wcr  at  Kirkcudbright,  wrote  to  Haig  to  send  him  ^"^^ij'^^t 
KRDe  spints  by  the  same  vessel  which  was.  to  carry  ther  Hannay 
pier's   larger   quantity.     Haigs  'clerk  wrote   to  ?o  HaJ'S''^ 
Hannay^  stating  that  no  vessel  had  as  yet  been  got,  Napier. 
ttwl  asking  whether  he,  Hannay,  could  procure  one. 
Hannay  wrote  in  reply,  that  he  could ;  and  accord' 
*ngl]r  freighted  a  vessel,  which  arrived  at  Leith  on 
tbe  18th  July.     For  the  reasons  stated  in  the  last 
^^3  the  spirits  were  not  shipped ;  and  the  owners 
^the  vessel  raised  an  action  in  the  Admiralty^  Court 

$2 
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AGENCY. 


May  14,  t8i3.  against  Hannay  for  freight  and  demurrage,  for  which 

he  was  found  liable.  Hannay  made  use  of  this  is 
a  reason  of  suspension  against  a  charge  given  him 
at  Haig's  instance,  on  a  bill  due  by  him  to  Haig. 
The  Court  of  Session  sustained  the  reasons  of  sos* 
pension,  holding  that  Haig  was  bound  to  relie?e 
Hannay  against  the  payment  of  the  freight  and 
demurrage,  whereupon  Haig  appealed. 

3Ir.  Adam  and  Mr.  Leach  (for  the  Appellant). 
Haig  merely  contracted  to  deliver  the  spirits  ftee 
on  board  at  Leith.  He  had  nothing  to  do  with  the 
freight  of  the  vessel,  which  was  to  have  been  paid 
by  Napier,  the  Respondent  m  the  last  case.  Napier 
therefore,  and  not  Haig,  was  liable  to  Hannay  for 
the  amount. 


Sir  S.  Romilly  and  Mr.  Horner  (for  the  Respon- 
gucstlon  de*  dent).  The  question  as  to  this  sum  of  97/.  which 
5wr9l"wh?ch  ^^^^  "^^  ''^^^'^  depending  10  years,  if  brought  before 
*j»^'y""  u"^'  ^  J"^y  ^"  England  would  have  been  set  at  rest  in  half 
have  set  at  rest  an  hour.  The  single  question  was,  Whethe^  Han- 
nay in  freighting  the  vessel  acted  as  the  agent  of 
Haig,  or  of  Napier  ?  Now  there  was  no  evidenca 
whatever  that  Hannay  had  any  connexion  wi^^ 
Napier. 


in  half  an 
hour. 


Moiui.iv,  May 
JiHi^meut. 


No  lulVuicni 


Lord  FJdvn  (Chancellor)  and  Lord  Redesdakf- 
after  noticing  the  letters  between  the  parties,  cf 
which  the  Iiinguage,  they  said,  was  equivocal,  ob- 
sor\'ed  that  the  former  case  ought  to  have  no  beaiifl|' 
upon  this,  which  was  to  be  decided  on  its  own  mefili 
as  they  appeared  in  evidence.    Tliere  was  no  evi-^ 
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deuce  that  anything  passed  between  Napier  and  Mayi7>i8i3. 

Hanqay  that  could  make  Napier  liable.     Whatever    ^ v—- ^ 

therefore  their  individual  opinion  might  be,  they     .  .* 
nw  no  sufficient  grounds  upon  this  case  to  say  judi-  make  Napier 
dally,  that  the  decision  of  the  Court  below  was 
wA>Dg :  that  judgment  ought  therefore  to  be  affirm- 
ed.   Whether  Haig  might  recover  over  from  Napier 
was  another  question.     He  might  have  saved  the 
demurrage  by  discharging  the  vessel  immediately       * 
OD  her  arrival  at  Leith. 
• 
Appeal  dismissed,  and  interlocutors  complained 
)f  affirmed* 

Agent  for  the  Appellant,     Campbell. 
Agent  for  the  Respondent,  Gordon, 


IRELAND. 


APPEAL   FROM   THE   COURT   OF    CHANCERY. 

FrrzGiBBON,  Esgu — Appellant. 
ScANLAN,  Esa. — Re^ondent. 

« 

rrzGTBBON  holds  a  lease  as  trustee;  lease  expires,  and  he  Junes,  1813. 

renews  it  for  his  own  benefit.    This  not  innipeached  for  ^«— ^ 

nearly  20  years  from  tiie  time  of  renewal.    Trustee  held  trust. 
in  equity  to  have  renewed  for  benefit  of  his  cestui  que 
trusty  and  his  representative  ordered  to  account  accord* 


NT  the  year  1773,  Matthew  Lane  Scanlan  inter- 
irried  with  EUzabeth  Fitzgibbon.    At  tlie  time 


262 


CASES  IN  THE  HOUSE  OF  LORD^ 


SI  St  May 
1773.     Mar- 
riafce  articles 
of  Matthew 
I^ne  ScanlaOf 
father  of  the 
Rtipondent. 


of  his  marriage,  he  was  entitled  to  certain  e 
tates  in  the  County  of  Limerick;  that  is  ' 
say,  to  the  lands  of  Gortnacrehy,  which  1 
held  for  three  lives,  with  a  covenant  for  pe 
petual  renewal;  the  lands  of  Ballylin,  which  I 
held  for  one  life;  the  lands  of  Balljonacror 
which  he  held  for  two  lives;  and  the  lands  of  Dock 
town,  which  alone  were  in  question  in  this  Appes 
and  which  he  held  for  the  remainder  of  a  ter 
of  31  years.  Tlie  fortune  of  Elizabeth,  the  wd 
consisted  of  a  sum  or  portion  of  2 100/.,  to  whi^ 
she  was  entitled  under  the  will  of  her  deceuN 
father  Thomas  Fitzgibbon. 

By  marriage  articles  dated  21st  May  1773,  P 
Lane  Scanlan,  in  consideration  of  his  marriage  aa 
his  wife's  portion,  for  the  purpose  of  securing 
jointure  for  his  wife,  and  making  a  provision  f 
the  issue  of  the  marriage,  covenanted  with  Standi) 
Grady  and  Gibbon  Fitzgibbon,  (trustees,)  that  1 
would,  within  "  the  space  of  six  months  after  tl 
^  date  of  the  said  articles,  grant,  settle,  and  assim 
^  the  lands  of  Gortnacrchy,  with  the  appurtenance 
^  to  the  use  of  him  the  said  Matthew  Lane  Scante 
^  for  his  life,  with  remainder  (subject  to  a  jointa 

*  of  1 50/.  a  year  for  the  said  Elizabeth  Scanlan,  b 
^  wife,  during  her  life,  if  she  should  happen  '^ 
^  survive  her  husband,  in  bar  of  Dower)  to  tl 
^  first  and  other  sons  of  the  said  marriagre  in  tt 
^  usual  course  of  family  settlements,  &c.  and  ths 

*  he  would,  tvithin  twelve  months  from  the  da^ 

*  of  the  said  articles,  secure  a  sum  of  2000/.,  ^ 
^  be  paid  within  twelve  months  from  his  decea9> 
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^ and  as  for  the  portions  and  provisions   of  the  Junes,  isis. 

^  younger  children  of  the  said  marriage  who  should   ^ v-*— ^ 

^  be  living  at  the  time  of  his  decease :  and  the  said 
^Matthew  Lane  Scanlan  thereby  further  cove- 
'^  Ranted  with  the  said  Standish  Grady  and  Gibbon 
'^  Fitzgibbon^  their  executors  and  administrators^ 
*^  that  he  would  pay  all  rents  and  arrears  of  rents 
*  that  then  were,  or  that  thereafter  should  become 
^doe  out  of  the  lands  of  Gortnacrehy,  Bally  ma-* 
"crory,  Ballylin,  and  Duckstown,  and  every  of 
^  them ;  and  also  pay  o£f  and  discharge  all  debts 
^aod  incumbrances  that  then  did  or  thereafter 
^  should  affect  the  said  lands,  or  any  of  them ;  and 
^  that  he  would,  at  a  certain  time  in  each  year,  for 
''  eight  years,  pay  to  them  the  said  trustees  a  sum 
"of  200/.,  to  raise  a  fund  for  the  purpose  of  pa)ang 
"  off  a  sum  of  1 500/.  and  interest,  the  portion  of 
"  Hayes  Scanlan,  the  brother  of  the  said  Matthew 
'^  liane  Scanlan,  which  was  a  charge  on  the  said 
"  premises :    and  that  he  the  said  Matthew  Lane  ^ 

^'  Scanlan  would,  from  time  to   time,  during  his 
*'  life,  renew  the  several  leases  of  the  said  lands 
"  which  were  renewable :  and  it  was  by  the  said 
'^  articles  further  declared  and  agreed,  that  all  and 
"  every,  new  lease  or  leases  thereafter  to  be  taken 
^  of  the    said    lands    and   premises,   or  any  part 
'^  thereof,  should,  from  time  to  time,  remain,  con- 
tinue, and  be,  to,  for,  and  upon  the  several  trusts 
tterein-before  declared  of  and  concerning  the  said 
premises  respectively." 

Scanlan  neglected  to  pay  the  annuity  of  200/. 
^^d  to  secure  the  2000/.  for  the  younger  children,  ^^^^  ^.^  .^^ 
^^.d  Gibbon  Fitzgibbon  (surviving  trustee)  in  17 76  boniunrivm^ 
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June  2, 1813.  entered  into  the  possession  or  receipt  of  the  rents 

"^ v^— -^   and  profits  of  the  lands  of  Gortnacreby,  Ballylini 

and  Duckstown,  and  continued  in  such  possession 

trustee,  enters  '  r»    i      i       i       r  tx 

into  possession  till  1780,  when  thc  lease  of  the  lands  of  Duckstown 
Dncto^^  expired.  These  lands  being  advertised  in  the  pub- 
&c.  &c.  lie  papers  to  be  let,  Fitzgibbon  made  a  proposal  t& 

gi^bbon^'the  ^^^  ^g^nt  of  Lord  Courtnay  the  proprietor  to  Uk« 
trustee,  takes  a  renewal  of  the  lease  on  his  own  account^  stating!^ 
the  lease  of      thc  same  time,  *'  that  he  would  not  have  itunderst 


YoThToll'     ^'  ^^^^  '^^  meant  by  taking  the  farm  in  question 
beuefii.  «  become  a  trustee  for  Mr.  Scanlan^    The 

posal  was   accepted,  and,  Fitzgibbon  having  dii 
intestate  in  August  1781  or  1782,  a  lease  for 
years  was,  in  pursuance  of  the  proposal,  executed  ^P 
his  widow  and  administratrix. 
i7()8.  Death        Matthew  Lane  Scan  Ian  died  in  1793>  leaving  tw  ^* 
of  Scanlanihe  g^^s  and  two  daughters,  having  by  his  will  directe^^ 

that  of  the  2000/.  portion,  1000/.  should  go  to  hi.  5 
younger   son    the  Respondent,  and   1000/.  to  his-^ 
1795.  Death  of  daughters  between  them.     The  eldest  son  died  iic^ 
his  eldest  son.  \jg^^  uumarricd,  and  without  issue. 

Bill  in  Chan-  The  Respondent  and  his  sisters,  on  the  18th  May** 
I'j^ndeniftTe  ^799,  exhibited  their  bill  in  Chancery  against  the^ 
only  surviving  widow .  and  legal  personal  representative  of  the  de- 
sisters,  to  have  ccased  Fitzgibbon,  and  against  two  other  defendants, 
Seit'^^of''^  Bourke  and  Bouchier,  who  were  tenants  of  Uie 
the  lands  of  Ihnds  of  Ballymacrory,  under  leases  or  agreements 
&c.  &c.     '     for  leases    alleged  to  have  been  unduly    obtained 

from  Matthew  Lane  Scanlan  in  his  life-time, 
stating  the  matters  before  mentioned,  and  pra3ring 
(among  other  things),  that  the  leases  to  Bourke  and 
Boucher  might  be  set  aside,  and  (in  substance)  that 
the  leasts  both  of  the  lands  of  Ballymacrory,  and 
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Duckstown^  might  be  rendered  available  for  pay«  Junes,  is  is. 
ment  of  the  2000/.  portion,  there  being  (iis  was  al  ^ — v— ^ 
leged)  DO  other  fund  for  that  purpose. 

The  Defendant  Barbara  Fitzgibbon,  by  her  an- 
nrer,  insisted  that  the  deceased.  Gibbon  Fitzgibbon,  Defence  of 
had  become  lessee  of  the  lands  of  Duckstown  for  ^'^i^^  ^^' 
Jkis  own  use  and  benefit,  and  not  as  trustee  for  u***^**!!*! 
Biatthew  Lane  Scanlan;    and   the  said  Barbara  tbeieaiefor 
liaviiig  died  intestate  before  any  further  proceed-  nefit!^ 
ingi,  the  suit  was  revived  against  the  Appellant, 
who  became  representative    both  of  Barbara  and 
Gibbon  Fit^bbon,  and  also  against  the  Respond- 
ent's sisters,  who  had  refused  to  proceed  further  as 
Plaintiffs. 

Issue  having  been  joined  and  witnesses  examined, 
the  cause  was  heard  before  Lord  Chancellor  Pon^ 
^^^^9  who  on  the  20th  June,  1 806,  decreed  as  fol*  soth  June, 
iows:— "  That  the  Plaintiff  was  entitled  to  the  be-  ^^^'  ^^'^' 
^  nefit  of  the  renewed  lease  of  March  1780,  and 
'that  the  Defendant  should  accordingly  execute-   , 
'  an  assignment  thereof  to  the  Plaintiff,  and  that  it 
'  be  referred  to  one  of  the  Masters  to  take  an  ac- 
^  Count  of  the  rents  and  profits  of  the  lands  in  the 
Said  renewed  lease  mentioned,  from  the  25th  of 
*  March  17  80,  and  let  the  rent  reserved  by  any   , 
'  lease  which  the  Plaintiff  shall  appear  to  said  Mas- 
ter to  have,  bona  fide  made  of  said  premises,  be 
'  the  quantum  wherewith  to  charge  the  Defendant 
'  for  any  part  of  the  lands » so  leased ;  and  the  said 
'  Xiarbara  Fitzgibbon  having  in  her  answer  in  her 
life-time,  as  administratrix  of  Gibbon  Fitzgibbon 
deceased,  in  the  pleadings  mentioned,  admitted 
!!  ^sets  of  him  sufiicient  for  payment  of  so  much 
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June  9, 1813.  '^  of  said  rents  as  was  received  in. his  life-time,  and 

'^  the  Plaintiff,  as  administrator  of  said  Barban, 
^'  admitting  assets  of  her  sufficient  for  payment  of 
^'  so  much  of  said  rents  as  were  received  in  her 
^^  life-time,  let  the  Defendant^  in  one  month  after 
^'  confirming  the  Master's  report,  pay  to  the  PIttn* 
^'  tiff  the  sum  to  be  reported  due  on  foot  of  wi  . 
^^  rents  and  profits^  and  decree  the  Plaintiff  entitled 
^'  to  his  costs  in  this  cause  so  far  as  same  respecb 
^  said  lease  of  the  25th  of  March  1780  to  this  itf 
^  inclusive;  and  as  to  the  remainder  of  the  coiii 
^'^  of  the  suit,  let  the  parties  abide  their  own  conb.'' 

The  decree  was  affirmed  on  a  re-hearing  on  tlifc 
2d  February  1807,  with  this  variation^  "that  the 
"  Plaintiff  should  indemnify  the  Defendant  against 
*^  the  covenants  in  the  renewed  lease^^  and  the  Af' 
pellant  was  ordered  to  pay  the  costs  of  the  re-hel^ 
ing.  From  this  decree  the  Appellant  appealed  to 
the  House  of  Lords,  and  contended  that  it  oogbt 
to  be  reversed  or  varied,  for  these  reasons : 

1  St,  That  Gibbon  Fitzgibbon  was  not  a  trustee 
in  settlement  of  1 773,  with  respect  to  said  lands 
of  Duck^town,  neither  was  there  any  thing  in  that 
settlement  that  can  make  him  be  so  considered; 
that  upon  the  expiration  of  the  lease  of  said  lands 
at  Duckstown  upon  25th  March  1780,  it  was  is 
competent  to  said  Gibbon  Fitzgibbon  to  becons^ 
tenant  of  such  lands  as  if  they  had  not  been  men* 
tioncd  in  the  settlement;  said  lands  having  beea 
advertised  by  Lord  Courtnay  in  the  public  news- 
papers to  be  let  to  the  best  bidder^  as  appears  bf . 
the  evidence  in  the  cause* 

Sd^  That  Courts  ofEquity  in  decreeing  an  accoon^ 
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mesfae  profits  have  been  always  governed  by  June  2,  lais. 
ipe^ml  drcumstances,  and  whenever  a  PlaintifF  has 
keea  guilty  of  default  in  not  asserting  his  title  ^*"*^* 
Kxmer^  courts  of  equity  have  uniformly  restrained 
tbe  accounts  to  the  time  of  filing  the  bill.  That 
even  supposing  the  decree  right  in  declaring  the 
nevr  lease  a  trust  for  the  Respondent  as  such  ad- 
ministrator as  aforesaid,  yet  the  account  of  mesne 
jproAts  ought  ndt  to  have  been  carried  back  to  25th 
Bdirch  178O9  the  date  of  the  lease,  nor  beyond 
die  18th  May  1803,  the  time  when  the  Respondent 
took  out  administration  to  his  father,  and  when,  for 
tile  first  time,  he  sustained  a  character  to  entitle  him 
to  sue  as  his  personal  representative. 

3d,  That  said  Respondent  having  filed  his  bill 
After  solong  an  acquiescence,  ought  not  to  have  been 
dccrsed  the  benefit  of  the  new  lease,  nor  to  an 
Account  of  the  mesne  profits,  as  he  cannot  be  con- 
•^dered  in  any  other  or  better  situation  than  said 
Matthew    Lane    Scanlan,   whose    personal  repre- 
sentative he  is,  and  by  whose  laches  he  ought  to  be 
*>ound. 

4th,  Appellant  contends  and  humbly  insists,  that 
ne  ought  not  to  pay  costs,  in  as  much  as  he  was 
^und  as  trustee  for  the  next  of  kin  to  defend  their 
^ghts,  and  that  in  a  case  like  the  present,  he  could 
^ot  have  acquiesced  in  the  claims  of  the  Respond- 
^t  without  the  sanction  of  the  Court ;  he  submits 
ttiat  instead  of  paying  costs  he  was  entitled  to 
^ats^  sofaratleast  as  same  soughtto  impeach  the  lease 
^f  Ballymacrory  made  by  said  Matthew  Lane 
Scanlan  to  said  Bourkc  and  Bouchier,  the  Appellant 
waving  no  concern  whatsoever  with  said  lease  or 
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JuDft^?,  1813.  ftsdd  lands^  neither  ought  the  Appellant  to  pay  the 
^-^■v— ^  costs  of  the  re-hearingy  because  the  former  decree 
'^^"'  on  the  re-hearing  was  altered  in  a  material  poin^ 

namely,  by  directing  the  Respondent  to  indemnify 
the  Appellant  against  the  covenants  cont^ned  in 
said  lease  of  25th  March  1780,  and  more  espe^ 
cially  as  Respondent  did  not  by  his  bill  <^er  sued 
indemnity. 

It  was  contended  on  the  part  of  the  Responded 
that  the  decree  ought  to  be  affirmed, 

1  st.  Because  Gibbon  Fitzgibbon,  by  whom  tl^ 
lease  was  renewed,  had  no  interest  whatever  in, 
any  connexion  with,  the  original  lease  and 
lauds  in  question,  but  as  a  trustee  under  the 
riage  articles  of  the  21st  May  1773,  which  articl— 
he  had  as  a  trustee  executed,  and  the  trusts  -^ 
which  he  had  undertaken  to  perform,  and  whicz 
he,  as  such  trustee,  obtained  the  possession ;  and  l^ 
those  articles  it  was  expressly  stipulated  and  .d^ 
clared  that  all  new  leases  to  be  taken  of  the  settle 
estates,  of  which  the  lands  of  Duckstown  were 
part,  should  remain,  continue,  and  be,  to,  for, 
upon  the  several  trusts  of  those  articles :  and 

2d,  Because  upon  the  established  principles 
equity,  independently  of  the  express  covenants 
agreements  contained  in  those  articles^  Gibber 
Fitzgibbon  could  not  put  off  his  character  of  trusted 
and  repudiate  the  trusts  he  had  undertaken  to  petf 
form,  and  by  any  dealing  with  the  trust  property 
acquire  an  interest  therein  or  derive  a  benefit  t: 
himself,  to  the  prejudice  of  those  for  whom  he  w^ 
a  trustee. 


ON  APMALS  AND  WRITS  OF  ERROR.  269 

Sir  S.  Romillyj  and  Mr.  Raithby  for  Appel-  June  f,i sis, 
lants ;  Sir  A.  Piggett  and  Mr.  Roupell  for  Res-  ^^""^^^"^^ 
fxmdent. 

Lard  Eldofi  (Chancellor).   After  stating  the  par*  Judicial  ob- 
ticular  circumstances  in  the  case  which  rendered  j\2mcm^ 
the  renewed  lease  a  trust  for  Matthew  Lane  Scan- 
Ian^  he  said  that  this   was  a  trust  upon  another  Trustee  of  a 
ground.  Where  a  trustee  held  a  lease  for  the  benefit  foJhUown"* 
of  a  cestui  que  trust,  and  made  use  of  the  in-  ^"^'  ^"*  m 
flaence  which  his  situation  enabled  him  to  exercise  holding  for 
to  get  a  new  lease.  Courts  o#  equity  had  said  that  /jI^i'^S^cu^* 
he  should  hold  it  for  the  benefit  of  the  cestui  que  ^^'*  ^^*" 
trust;  and  to  such  a  length  had  this  doctrine  been  would  not 
carried  that  where  a  trustee  procured  a  new  lease  fo7cJft<TfL« 
where  it  was  perfectly  clear  that  the  lessor  would  ''^'' 
never  have  renewed  for  the  benefit  of  the  cestui  que 
trust,  the  rule  was  still  adhered  to  that  the  trustee 
must  hold  it  for  the  cestui  que  trust.    But  then 
it  ^as  said  that  he  was  not  a  trustee  of  the  lease* 
NTow,   under  the  effect  of  this  covenant  the  mo- 
ment he  entered  on  the  lands  he  did  so  to  hold 
^Hem  for  the  purpose  of  paying  out  of  the  rents  and 
P**f)fits  the  annuity  of  200/.  &c*     If  there  was  any 
^*^ing  beyond  what  was  necessary  for  that  purpose, 
'*  remained  in  his  hands  for  the' benefit  of  Matthew 
*-*^ne  Scanlan.     He  was  bound  to  have  given  up 
^^e  possession  when  these  sums  were  paid,  or  to 
*^^vc  admitted  that  the  surplus  was  received  by  him 
*  ^  right  of  Scanlan.     In  equity  therefore  he  ought  Fitzgibbon  a 
be  held  a  trustee,  and  to  be  considered  as  haviner  *'"*^**?^.^^' 

o   renewed  lease. 

newed  for  the  benefit  of  the  cestt{i  que  trust.     It 
as  doubtful  whether  he  himself  had  not  acknow- 
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ledged  that  be  was.  a  trustee.  There  was  a  cautioi 
too  in  the  proceedings  for  the  renewi^l^  which  af 
forded  some  reason  to  believe  that  this  was  not  i 
case  where  the  lessor  would  have  refused  to  renew 
for  the  benefit  of  the  cestui  que  trusty  and  at  an} 
rate  the  new  lease  must  be  held  for  his  benefit. 

Then  if  he  were  to  be  considered  a  trustee^ 
was  fairly  enough  objected  that  he  ought  only   1 
account  for  the  advantages  which  he  had  actual: 
received^  and  some  directions  ought  to  be  given 
settle  that  point. 

In  regard  to  the  matter  of  costs^  although  an  »j 
peal  would  not  be  received  merely  on  the  subje> 
of  costs,  yet  it  did  not  follow  but  the  article  * 
costs  might  be  taken  into  consideration  when  thei 
was  an  appeal  respecting  other  matters.  And 
would  be  proper  in  tliis  case  to  relieve  the  App^ 
pellant  from  the  costs  b(  that  part  of  the  suit  ' 
which  he  had  no  concern. 

Lord  Redesdale  concurred  with  the  Chancellor 
every  particular. 


if 
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The  judgment  was  in  the  following  form : — 
^^  It  is  declared,  that  the  Respondent,  as  admioi 
trator  of  Matthew  Lane  Scanlan  his  late  father,  (0 
behalf  of  himself,  and  the  several  persons  intereste- 
in  the  settlement  of  2Ist  May  1773,  is  entitled  t 
the.  renewed  lease  of  March  1780:  And  it  is  there 
fore  ordered,  that  tlie  Appellant  do  execute  an  as 
signment  thereof  to  the  Respondent,  for  the  be 
nefit  of  the  persons  so  interested,  subject  to  tb 
further  order  of  the  Courtof  Chancery  in  Ireland 
And  it  is  further  ordered,  that  tlie  rent  reserved  b 
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TRUST. 


^' any  lease  or  demise  bond  fide  made  of  the  premises  Junes,  1813. 

^  be  the  quantum  wherewith  to  charge  the  Appellant 

^  in  his  own  rights  and  as  representative  of  Barbara 

^  Fitzgibbon  and  Gibbon  Fitzgibbon  deceased^  for 

^  any  part  of  the  premises,  so  far  as  such  rent  shall 

'^  have  been  received  by  him  or  the  said  Barbara  Fitz- 

"  gibbon  and   Gibl;fon  Fitzgibbon  deceased  respec- 

^  tirely:  And  it  is  further  ordered  that  what  shall  be 

^  coming  due  on  such  account,  after  deducting  the 

^  costs  of  the  Respondent  so  far  as  the  same  relate  to 

1  the  said  lease,  and  the  costs  of  the  Appellant  after 

^  mentioned,  be  applied  in  the  first  place  for  the  pur- 

*  poies  of  the  said  settlement,  and  the  surplus,  if 
'^  107)  be  paid  to  the  Respondent  as  administrator  of 

*  Ae  said  Matthew  Lane  Scanlan :  And  it  is  further 
^  ordered,  that  the  costs  of  the  Appellant,  with  re- 

*  tftct  to  so  much  of  the  said  suit  as  does  not  relate 

*  to  the  said  lease,  be  retained  by  the  said  Appellant 

*  out  of  the  money  to  be  found  due  for  the  rents 
"  and  profits  of  the  said  leasehold  premises :  And  i£  is 
^farther  ordered  and  adjudged,  that  subject  to  the 
^  laid  declaration,  orders,  and  directions,  the  said  de- 
*'  cree  complained  of  be  affirmed :  And  it  is  further 
^  ordered,  that  the  Court  of  Chancery  in  Ireland  do 
^give  all  necessary  directioiis  for  carrying  this  judg- 
^  ment  into  execution.** 

iffenti  for  Appellant,       Rashlbigh,  Son,  and  Lbb. 
Agants  for  Respondent,    Cannon,  and  Gaegravk, 
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SCOTLAND. 


APPEAL  FROM  THE   COURT  OF  SESSION. 

Smith,  Esq.  and  others — Appellants* 

GoYERNOR  and  Company  of  >  »    ^    j    ^ 
the  Bank  of  Scotland.       f  R^Po»^» 

June  9»  1818.  APPELLANTS  bound  to  Bank  of  Scotland  in'  a  aaxSaoij 

bond  for  one  of  their  agents  who  fails.    Action  to  rtdacc 
the  bond  on  two  grounds  -chiefly.     Ist^  Fraud  or  uodat 
concealment  on  part  of  the  Bank,  to  prow  which  yariov 
material  circumstances  offered  in  evidence,  but  proof  not 
allowed  by  Court  below.    2d,  Bond  not  in  point  of  fat 
executed  according  to  statutory  solemnities,  (though  pei^ 
feet  on  face  of  it.)     1st,  In  witnesses  not  having  seeo  fU' 
ties  sign.    2d,  In  the  parties  having  at  first  simed  optjon 
last  page,  (the  bond  consisting  of  a  single  sneet,  intvo 
leaves,  book  ways.)    No  decision  by  Court  below  oo  the 
point  of  formality.     Cause  remitted  with  instructioni  to 
the  Court  of  Session,  to  decide  whether  (under  acts  16S^9 
c.  5.  and  16*96,  c.  15.)  the  bond  was  valid  notwithstanfiiC 
the  alleged  defects  in  its  execution;  and  if  it  was,  then  ^ 
permit  Appellants  to  go  into  evidence  on  question  of  frauA* 


VKAUD. — 
fTATDTORY 

soLEimrriBs 

IV  EZBCU- 
TIOVj>P  A 
BOND  OP  CAU« 
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Appellants 
bound  in  bond 
of  caution  to 
the  Bank  of 
Scotland,  for 
one  of  (heir 
agents.  Agent 
fails.  Suspen- 
sion and  re- 
duction. 


Jl  he  Appellants  had  bound  themselves  in  a  bo^* 
of  cautionry  to  the  Bank  of  Scotland,  for  one  P*' 
terson,  the  Bank  agent  at  Thurso.  Paterson  havi^? 
mismanaged  the  affairs  of  the  Bank,  and  becod'^ 
bankrupt,  the  Respondents  proceeded  to  enfor^ 
the  bond.  The  Appellants  resisted  payment,  pr^ 
sented  a  bill  of  suspension  against  a  threaten^^ 
charge,  and  raised  an  action  of  reduction  of  tH® 
bond.  In  both  questions  the  CoHft  of  Session  pp^^ 
nounced  against  the  Cautioners,  (Appellants,)^  wf^^ 
thereupon  lodged  their  appeals. 
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The  grounds  in  law  on  which  the  Appellants  re-  June  g,  isu. 
^ed  for  setting  aside  the  deed  were  these : —  ^""""v— *-^ 

1st,  The  deed  was  defective  in  the  solemnities  re-  statdto»t 
quired  by  the  act  1 681,  c.  5.  soLBMinTiBs 

2i,  It  was  informal  under  the  act  l6g6,  c.  15,  ovopabovd 
which  first  allowed  that  deeds  should  be  written  ^       /'^ 

.  Urounds  on 

book-ways.  li^hich  Appel- 

3d,  The  bond  was  never  properly  delivered.  setUngaiide*^' 

4th,  It  was  obtained  by  concealment  and  fraud,  ^•^x'^^- 
Besides  direct  fraud  by  Paterson,  there  was  at  least 
skch  constructive  fraud  on  the  part  of  the  Res- 
pondents as  to  debar  them  in  law  or  in  equi^  from 
taking  advantage  of  the  instrument. 

The  fraud  or  undue  concealment  alleged  by  the  Nature  of  aU 
Appellants  consisted  in  this,  that  at  the  time  the  ^^^Jl^^^. 
Bank  Company  took  "the  bond  in   question,  they  suncct  of-  - 
were  aware  of,  or  had  strong  reason  to  suspect,  the  oHt.  '"^"^ 
misconduct  and  insolvency  of  Paterson.     The  cir- 
^mstances  which  the  Appellants  offered  to  prove, 
(but  of  which  the  proof  was  rejected  by  the  Court 
Wow),  in  order  to  make  out  this  proposition  were 
Aiefly  these : —  ^  * 

1st,  That  an  officer  of  the  Bank  having  been 
^ddenly  sent  to  Thurso,  in  September  1803,  fot 
ue  purpose  of  inspecting  the  Bank  transactions, 
^  for  four  days  baffled  in  his  attempts  to  be  per- 
mitted to  examine  Mr.  Paterson*s  accounts,  during 
^hich  time  Paterson  was  borrowing  money,  &c.  &c. 
•^  order  to  make  a  show  of  regularity,  and  that  in 
•oint  of  fact,  a  suspicion  of  the  truth  was  at  that 
^nie  conveyed  to  the  Bank.  The  Respondents  . 
^erc  called  upon  in  the  Court  below,  to  produce  a 

VOL.  I.  T 


/ 
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June  9,  i8ts.  report  which  was  transmitted  to  them  on  that  oeca- 
^"^"v~^   gion  by  their  officer^  but  they  refused. 
8TAT0TOKT         2d,  The  rcasoQ  alleged  by  the  Bank  for  their  re- 
xh"mcut"  quiring  additional  security   was,    the  increase  of 
ON  OP  A  BOKO  their  business  at  Thurso ;  the  Appellants  ofiered  to 

prove  that  their  business  had  decreased  there>  and 
was  decreasing,  and  that  this  must  have  bees 
known  Jto  the  Bank* 

3d,  The  extreme  and  unusual  anxiety  to  have  the 
bond  executed  with  dispatch,  which  appeared  in  the 
Bank  Secretary's  letters,  and  the  surprise  expresiel 
among  their  people  that  Paterson  had  procorel 
cautioners,  one  of  them  having  said  that  he  wodd 
as  soon  have  expected  that  Paris  should  be  truM* 
Bond  not  pro-  ported  to  Edinburgh.  In  regard  to  the  noQ-dei' 
^ri  J  exceu-    ^y^^^  ^^  |^„d  ^^^  ^^  g^st  sent  tx)  the  Bank  in  June 

1804,  but  was  returned  again  to  Paterson^  to  get 
it  properly  executed ;  so  that  tliis  (according  to  tiir 
Appellants)  was  no  delivery.  The  letter  in  whidi 
the  bond  was  last  sent  to  the  Bank  was  of  1 1th  July 
1804,  but  the  Appellants  offered  to  prove  tbttit 
was  not  actually  dispatched  till  after  Paterson  bad 
been  suspended  from  his  office  on  the  13th,  whea 
the  whole  transaction  must  be  considered  asstojqpedy 
and  never  finally  concluded,  so  that  no  pr<^ 
legal  delivery  could  liave  taken  place,  and  the  ia- 
strument  was,  consequently^  by  the  law  of  Sootr 
land,  a  nullity. 
Circmnstan-        The  bond  was  alleged  to  be  informally  executed  ' 

cfs  which  con-   .       ^  *       'i        ^  •  -^      .__ 

stituted  ilTe  in-  m  two    rcspccts.     At  the  first  execution   it  w» 
formahty.        signed  by  the  parties  only  on  the  last  page,  Wherett 

(as  the  Appellants  alleged)  it  ought  to  have 
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itto  signed  on  the  three  first,  (the  bond  being  a  Juneg,  isia. 
single  sheets  in  two  leaves,  book- ways.)     Then  at  "^       v-— -^ 
both  the  first  and  second  execution,  none  of  the  statutort 
parfics  subscribed  in  the  presence  of  more  than  one  J2  wacur " 
witness,  and  some  of  them  subscribed  withbut  any  ohofaiohd 

OF  CADTIOlir 

witness  at  all  present.     The    testing  clause   was  Testing  claiwc 
fikewise  incorrect,  both  as  to  the  times  when,  and  incorrect  j 
places  where^  some  of  the  parties  subscribed.  ^ 

By'tbeact  1681,  c.  5.  it  is  enacted  "  That  no  wit-  Brief  itite- 
'^ness  shall  subscribe  as  witness  to  any  party's  sub-  iaw,Mapplidi- 
'^scription,  unless  he  then  knew  that  party  and  ^*^A?^^lf*7 
^Vkw  him  subscribe,  or  saw,  or  heard  him  give  theAppel- 
"  warrand  to  a  nottar,  or  nottars,  to  subscribe  for   'gj*'^  cap^st 
•him,  and  in  evidence  thereof  touch  the  nottar*s  andiw^cip. 
^  pen,  or  that  the  party  did,  at  the  same  time  of 
•the  witnesses  subscribing,  acknowledge  his  sub* 

*  scription."   And  the  act  concludes  in  these  words : 
^  And  that  in  all  the  said  cases  the  witnesses  be  de- 

*  signed  in  the  body  of  the  writ,  &c.  &c.  other* 
'*  Wise  the  same  shall  be  null  and  void,  &c.'* 

The  act  1696,  cap.   15,  declares,  *^  That  it  shall 

*  be  free  hereafter,  for  any  person  who  hath  any 

*  contract,  decreet,  disposition,  or  other  security 
^  above-mentioned  to  write,  to  choose  whether  he 

will  have  the  same  written  in  sheets  battered  to- 
*^  gether,  as  formerly,  or  to  have  them  written  by 
'*  way  of  book,  in  leaves  of  paper,  either  in  folio  or 
**  quarto :  providing,  that  if  they  be  written  book- 
**  ways,  every  page  be  marked  by  the  number,  first, 

*  second,  S^d  and  signed  as  the  margins  were  4e- 
^fore^  and  that  the  end  of  the  last  page  mak^ 
"  mention  how  many  'pages  are  therein  contained^ 
''  in  which  paga  only  witnesses  are  to  sign,  in  writs  r 
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Joncg,  IS13.  '^  and   securities  where  witneMes  tire  reqoired  bf 
' . '   «  law,  and  which  writs  and  securities  being  writln 

FRAUD. .  •         ^^ 

8TATDTORT  '^  book-wHys,  marked  and  signed  as  said  is,  his  Uth 
JS^VI^lnl™  "  jesty  with  consent  founded,  declares  to  be  as  fdi< 
oKOf  A  BOW  «  and   formal  as  if  they  were  written  on  setori 

'*  sheets  battered  together,  and  signed  on  the  ntf-  ; 

^^  gin,  according  to  the  present  custom.** 
Erskine'i  In-       At  the  time  whcn  the  Act  1681,  cap.  5,  i» 

siitutet,  book  ,     ^^  „,,  .   *  __i 

3,  tit.  2,  sect,   passed,  ^'  Where  any  secunty  was  to  be  ezecoH 
'^  <^  consisting  of  several  sheets  of  paper,  the  dinil 

'*  were  pasted  together  by  the  ends,  and  the  gnatt 

'^  signed  on  all  the  joinings.**     And  though  # 

custom  of  signing  at  the  .joinings  had  received  tf 

Forbrs.  Confirmation  from  statute,  yet  the  supreme  Coil 

Sym  V.  i>o?^'  thought  thcmselvcs  at  liberty  to  repel  the  objectsmi 

uiiliiiou.         ^^\^  (lie  grantor  had  not  signed  at  the  joinings,  oilf 

where  all  the  obligations  on  the  grantor^s  part  nok 
contained  in  the  last  sheet,  that  sheet  being  ligw 
by  him.  And  the  act  )6g6,  clearly  recognized  ttt 
marginal  signing  as  adopted  by  use  into  the  Iv'* 
The  act  l681,  therefore,  in  enacting  that  the  wit- 
ness must  s(*e  the  party  subscribe,  or  that  the  pirtf 
must,  at  the  time  of  the  xvitnesses  tubscribingi  ^ 
knowledge  his  subscription,  must  be  held  to  ^^ 
equally^  to  the  signature  of  the  party  on  the  maigiDr 
at  the  joining  of  the  sheets,  wherever  by  thcjiwfr 
ticc  at  that  time  such  signature  was  necessary,  astt 
the  si(;niiig  at  the  foot  of  the  deed.  By  theitt 
l6p(),  the  signing  each  page  of  a  deed  written  ^ool* 
ways  was  substituted  for  signing  the  margins  as  be* 
fore.  lint  the  statutory  requisites  under  dieltJt 
1081  remained  in  full  force,  applicable  in  eveiy  cflP- 
cu instance  to  the  deed  written  book*ways,  as  A6f 


ON  APPEALS  AND  WRITS  OF  ERROR.  277 

were  fonnerly  to  the  corresponding  circumstances  in  JuDe  g,  is  13. 
the  deed  written  on  sheets  battered  together.     It   ^'— -v-— ^ 
therefore  by  the  act  l681^  it  was  necessary  that  the  statutory 
inbscribing  witnesses  should  witness  the  marginal  *°"^cut'^ 
fobscription  of  the  deed  then  in  use;   it  was  now  onopabpi^^ 
equally  necessary  that  they  should  witness  the  pa-  ^'  ^"^*^*' 
ginal  subscription  of  a  deed  written  book-ways.     In 
the  present  case^  in  point  of  fact,  the  subscription 
ef  all  the  parties  to  the  last  page  was  hot  witnessed 
hj  two  witnesses,  and  that  of  none  of  the  Appel- 
iaats  to  the  preceding  pages  was  so  witnessed.  ' 

The  instrument  in  question  was  therefore  (tbe  Ap- 
]rilant8  contended)  null  on  two  grounds,  indepen- 
4ant  of  the  inaccuracy  of  the  testamentary  clause* 
tint,  The  signature  of  the  grantors  to  the  first,  se- 
cond, and  third  pages,  were  not  duly  witnessed  by  the 
ViiDesses  subscribing.  Secondly,  If  it  should  ev^n  be 
beld,  that  this  was  not  necessary  under  th,e  statute, 
f^t  this  instrument  woul4  still  be  void,  inasmuch  as 
hm  subscription  of  all  the  parties  to  the  last  page 
B^as  not  duly  witnessed  by  the  subscribing  witness^ss. 
.  It  was  clearly  established  by  decisions,  (they  said,)  ^^g^^^vln- 
bat  witnesses  not  seeing  a  party  subscribe  was  fatal  ton  v.  jSteyeo- 

O  a  bond.  Fount.  12th 

The  Respondents,  besides^  denying  the  equity  of  ^^^  t^p^^. 
he  Appellants'  case,  maintained  that  the  acknow-  die. 
ittdgement  of  their  subscriptions  by  the  parties  was  defence  oa 
nifficient ;  that  the  subscription  upon  all-  pages  of  a  P**'^  ^^  ^^ 
■uigie  sheet  was  not  necessary  de  solemnitate  ;  that 
^  -bond  was  therefore  properly  executed  and  deli- 
i^^i^  at  first,  and  they  relied  on  fVilliamson  v. 
^iiliamson,  December  21,  1742,  (and  cases  there  Kiik.  v.Writ, 
^«ed).  ^^  ^- 
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June  9, 1813.  Thc  Appellants  on  the  other  hand^  to  show  that  ! 
^''"-"•v— ^-^  the  acknowledgement  of  subscription  by  ptrdei  « 
STATUTORY  was  not  sufficient  to  supply  the  want  of  statutory  j 
iKEMctiTi"  requisites,  relied  on  the  the  case  of  JI/^Fortoif  v. 
'OM  OF  A  BOND  Gvicve,  with  Edmonstonv.  Lang,  Bnd  cases  tbew 
Fac  Coll  *  ^ited.  The  bond,  in  stating  thc  liability  of  the  Ap- 
May  29,1790.  pellants,  purported  to  be  ^*  in  supplement  ofthefint  ^ 

^^  bond,  and  included  transactions  which  had  bees  '. 
^^  made  by  Patcrson  during  the  time  he  acted  ai  ; 
^^  agent.**  The  Appellants  however  contended,  thrt 
from  the  nature  of  the  instrument  which  wu  a 
bond  of  credit,  they  were  at  all  events  only  liable 
for  losses  sustained  subsequent  to  the  date  of  die 
^nd ;  while  thc  Respondents  insisted  that  tbe  in- 
strument covered  past  as  well  2a  future  transactioBS.  i 

Sir  S.  Ramillj/  and  Mr.  Brougham  (for  the  Ap- 
pellants.) If  the  the  facts  oflfered  in  evidence  on  die 
question  of  undue  concealment  were  made  out  in 
proof,  the  principle  by  the  law  of  England  and 
also  by  that  of  Scotland  was  clear.  A  case  of  tbii 
kind  had  lately  come  before  the  Court  of  Chancery. 
Fishmongers*  One  Mai  thy  had  been  clerk  to  the  Fishmongen^ 
M»uCy?^  ^'     Company ;  several  of  his  sureties  had  died,  and  he 

had  not  been  asked  to  renew  them.  At  length  die 
Company  were  dissatisfied  with  his  conduct,  anddi* 
rected  an  inquiry  into  the  state  of  his  accounb^ and 
found  that  he  was  indebted  to  them  in  a  very  coor 
siderablc  sum.  Before  settling  accounts  with  hiO) 
however,  they  required  new  sureties  in  place  of 
those  who  had  died,  and  a  bond  was  executed  ac- 
cordingly; immediately  after  which  Maltby  wti 
removed.    A  bill  was  filed  by  the  sureties  to  pier 


0¥  CAUTIOK. 
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t  fnt-tfie  enforcing  of  the  bond^  and  the  bill  was  June  9,  isis. 

,^  niainedj  thoi^  liberty  was  given  to  sue  uj^n  it  ^ — >~^ 
tf  kw ;  it  being  apprehended  by  the  Court  that  the  sTATUToiir 
Mtnre  of  the  defence  was  such  as  might  be  pleaded  »«>^«»« wita 

or  in  BXKCUTI- 

itliw.  He  had  heard  nothing  further  of  that  case,  on  ofaboxd 
Imt  concluded  that  the  Fishmongers*  Company  had 
ihoogbt  proper  to  acquiesce  in  the  opinion  inti- 
mted  by  the  Chancellor  on  that  occasion,  and  had 
lefifiined  from  attempting  to  enforce  the  bond. 
Thif  therefore,  though  it  could  not  be  called  a  de- 
cided case^  was  an  opinion  intimated  by  the  Court 
tfier,  in  effect,  a  full  hearing,  and  acquiesced  in  by 
the  parties.  The  present  case  was  exactly  similar 
to  that  of  the  Fishmongers*  Company  and  Maltby. 
Thejr  ought  therefore  to  be  permitted  to  go  into  evi- 
dence of  those  facts  which  they  had  offered  to  sub- 
stantiate. 

Bat  there  was  an  objection  also  in  point  of  form, 

ftod  if  ever  there  was  a  case  in  which  it  was  proper 

to  take  such  an  objection,  it  was  this :  the  bond  was 

null  and  void  from  the  want  of  the  formalities  in  the 

'  execution '  required  hy  the  statutes  i6q6,  cap.  15^ 

<todl681,  cap.  B.  (vide  ante.) — But  then  it  was, 

^d,  that  the  parties  had  admitted  that  they  had 

signed  the  bond,  and  that  therefore  the  spirit  of  the 

^ct  had  been  complied  with  ;  since,  where  there  was 

^  distinct  admission,  there  could  be  no  danger  of 

'^d.     This  was  no  answer ;  the  statutes  required 

the  proper  formalities  de  solemnitate,  and  unless  they 

^ere  complied  with  no  subsequent  admission  would 

^«^  the  defect.     Suppose  a  will  of  real  property 

^5^^«^ted  in  the  presence  of  two  witnesses,  the  de- 

^^^1^  might  say  that  the  spirit  of  the  statute  frauds 
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June  9, 1813.  was  Complied  with^  as  two  witnesses  were 

^^"^"*>^^*-^  to  guard  against  fraud.     Still  the  heir-at-law  woald 

STATUTORY  have  a  right  to  insist  that  this  was  no  will^  as  it  wai 

fOLBMjriTiBs  jjQ^  executed  with  the  prescribed  formalities.    It 

XV  EZECUTI-  * 

ov  or  A  BOND  would  be  dangerous^  where  the  law  prescribed  a  spsi 

cial  solemnity,  to  decide,  that  a  compliance  with 
what  might  be  conceived  to  be  the  spirit  was  suffi-  j 
cient  In  a  deed  made  up  bdok-ways,  the  odf 
way  to  prevent  fraud  was  to  have  each  page  signed 
and  the  number  mentioned  in  the  last  page.  Bflt 
they  said  there  was  no  danger  of  fraud  where  tiw 
number  was  mentioned  on  the  last  page,  though  th6 
rest  were  not  signed.  There  unquestionably  wii 
great  danger  of  fraud.  Suppose  two  sheets  put  up  is 
four  leaves,  each  written  on  one  side,  it  might  be 
signed  and  the  number  of  pages  mentioned  on  die 
last  page  ;  the  middle  sheet  might  be  taken  oat  sod 
another  put  in  containing  matter  totally  diftrent, 
and  yet  the  number  of  pages  would  exactly  corrO' 
pond  with  thaPmentioned  on  the  last  page.  Thii 
was  stated  e.r  abundantly  for  it  was  enough  that  the 
formalities  were  required  by  the  statutes.  The 
Res|K>ndents  said  it  was  enough  that  the  spirit  of 
the  statute  was  complied  with  ;  and  they  relied  upos 
sutDcc.  the  case  of  JFiUianison  v.  JVilliamsonj  jeportedby 
rauv.Writ.  *  Liord  Kilkerran.  But  there  the  deed  was  hologrujh 

or  wholly  written  by  the  grantor ;  which  by  the 
law  of  Scotland  was  one  of  what  were  called  prit^ 
Icged  deeds,  and  exempted  from  the  operation  of  the 
statutes ;  and,  as  to  the  note  of  Lord  Kilkerran  af* 
iixcd  to  that  case,  it  was  a  mere  dictum  of  bis  owoy 
and  not  material  to  the  question  then  decided.  Tbi> 
argument,  if  good  for  any  thing,  would  go  the  length 

1 
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if  Mtdng  aside  the  necessity  of  attesting  withesses  June  9,  is  13. 
illDg^thlM^>  which  no  one  ever  contended  for*    To  ^^^p!^!*^ 
fjkfw  the  mere  fael  of  admission^  to  take  the  tese  statutok.t 
Oit  of  the  Btatates^  would  be  to  offeir  a  premium  to  jy  sxBfcOYt- 
Ashonesty :  Ist^  then>  they  submitted.  That  the  dr.  ^J^^'^^^JJI? 
eiHMtandds  which  tli^y  oflbred  to  prore  were  material^ 
Hid  if  proved^  would  have  formed  sufficient  ground  to 
ndttce  the  bond  oh  the  scote  of  constnictire  fraud; 
Md  Aat  the  rejection  of  this  eridence  by  the  Court 
below  called  for  their  Lordships*  interference^  2dly, 
Hat  the  bond  was  never  pi^operly  exteuted^^and 
Mfy,  That  it  had  never  been  properly  deliv^ired. 

Mr*  Adam  and  Mr.  Homer  (for  the  Respond* 
ttts^)  Thito  was  a  case  of  great  importance,  since 
it  wtts  highly  requisite  on  the  one  hand  that  the 
Mning  of  the  statutes  as  to  the  execution  of  bonds 
Aookl  be  finally  settled^  and  that  on  the  other 
iMmd  persons  should  not  be  permitted  to  take  ad* 
Vintage  of  a  mere  matter  of  form,  to  avoid  instru* 
QiQits  completely  admitted  by  themselves  to  have 
been  executed.  The  facts  which  had  been  stated  as 
to  the  merits  of  the  case  did  not  appear  in  evidence^ 
fcr  the  Court  bebw  did  not  permit  the  proof,  as  the 
pHnciple  seemed  perfectly  clear,  and  the  instru<* 
^"^t  executed  in  a  manner  so  perfect,  as  not  to  be 
^ftcted  ;by  any  facts  relative  to  the  conduct  of  the 
P^es.  They  had  been  inserted  only  for  the  pur- 
P^^  of  founding  the  objection  of  form,  whicfti  was 
*©  main  point. 

The  first  objection  in  ]toint  of  form  was  under 
^^  statute  of  1696,  c^.  15,  that  each  page  of  the 
^^H^d,  which  was  lHade  up  book^ways^  had  not  been 
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June  9, 1819.  Signed  by  the  parties ;  and  the  second  was  under 
^"•"^v^"-^  the  statute  of  J 681  j  cap.  5,  that  the  individuals  at- 
ATATUToitT     testing  the  signatures.were  not  present  at  the  sign* 

w^cSi*'  ^"8  ^y  ®^™*  ^^  *^®  parties,  nor  heard  them  ackboir- 
oir  OP  A  BovD  ledge  tiieir  signatures.    While  these  objections  wen 

under  einunination,  their  Lordships  would  bear  in 


mind  that  the  sig;natures  were  in  fact  admitted  bjr  die 
parties  themselves,  and  that  this  was  not  a  case  as 
between  third  parties,  so  that  cases  of  that  descrip- 
tion were  out  of  the  question. 

In  regard  to  the  act  of  I696,  their  Lordshipi,  os 
examining  the  bearings  of  that  statute,  would  find    i 
that  the  object  of  it  was  to  provide  a  security  fi)r  the   ^ 
due  execution  of  bonds  not  pasted  together,  as  the  se- 
veral sheets  were  when  deeds  were  put  up  in  -the 
shape  of  rolls,  but  only  fixed  together  with  tbreidf 
as  they  generally  where  when  several  sheets  were 
joined  together  book-ways.    The  design  of  the  sii» 
tute  was,  to  take  care  that  the  parts  which  were  10 
detached  should  be  so  authenticated  as  to  prevent  the 
fraud  that  might  otherwise  arise,  by  the  subtraction 
of  one  sheet,  and  the  substitution  of  another  wbicb 
the  grantor  might  never  have  seen. '  But  there  was 
no  necessi^  whatever  for  this  precaution  t>{  signiDS 
on  every  page,  where  there  was  only  one  sheet  ai 
in  the  present  instance.    Suppose  a  sheet  of  pap0^ 
in  the  form  of  two  leaves  written  on  one  side,  an^ 
then  the  back  of  it  turned  and  partly  written,  i^ 
would  be  sufficient  to  prevent  firaud  to  execute  V' 
on  the  back^  and  no  mischief  could  in  such  a  ca;^ 
result  from  not  signing  it  01^  eacb'page.     This  wP^ 
exactly  the  present  case,  to  which  therefore  the  st^' 
tute  did  not  apply.    In  the  first  practice  of  cop^' 
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veyancing,  deeds  were  made  up  in  the  form  of  rolls,  Jane  9, 1819. 
the  separate  sheets  battered  (pasted)  together,  and  ^— v— ^ 
the  law  for  the  purpose  of  preventing  fraud,  required  statutory 
that  they  should  be  signed  at  the  joinings  in  order  J^^jJJcSi'* 
to  connect  the  several  parts.     By  the  statute  of  oworApoini 
1696,  it  was   allowed  to   write  deeds  book-ways 
in  folio  or  quarto  ;  and  it  was  provided,  that  deeds 
so  written,  if  the  pages  were  numbered  and  signed, 
sboald  be  as  valid  and  formal  as  if  written  in  the 
old  way.     The  statute  did  not  say  that  such  deed 
sboald  be  null  and  void  unless  signed  on  every  page, 
bat  thaf;  if  signed  on  every  page  they  should  have 
the  same  effect  as  if  written  in  the  old  way.    The 
act  was  only  directory,  not  mandatory.     But  what 
diey  chiefly  relied   upon   was,  that  the  bond  in 
question  was  not  written   book-ways  at  all,  as  it 
consisted  only  of  one  sheet,  which  from  the  first 
was  signed.     It  was  not  within  the  scope  of  the 
danger  to  be  guarded  against;    and  tlierefore  the 
statute  did   not  bear  upon  it.     Here  the  case  of 
fP^UUamson  v.  Williamson^  reported  by  Lord  Kilker-  ^erk  Hbiii% 
ran  in  his  dictionary  under  the  wprd  writ^  was  ma- 
terial.    It  was  true,  the  instrument  was  in  that  case 
i^olograph  of  the  grantor ;  but  this  was  not  the  sole 
gtund  of  the  decision.     There  was  no  exemption 
in  the  statute,  in  regard  to  holograph  instruments, 
^e  ground  of  the  decision  appeared  to  be,  that  the 
^gning  on  each  page  was  not  necessary  de  solemnitate^ 
^here  the  instrument  was  written  on  one  sheet, 
'ne  case  of  Robertson  v.  ,  to  the  same  Robertsons, 

^ct,  was  also  noticed  by  Lord  Kilkerran,  in  a  note  Eichict   mtii 
'^^w  the  word  writ  in  his  dictionary.     It  was  also  Jan.  i74«. 
sported  by  Jx>rd  £lchies,  some  of  whose  manu- 
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June  9, 1813.  scripts  had  been  lately  presented  to  the  iaculQr  d 
^-— *v— ^  advocates  by  Sir  James  Montgomery,  and  which 
«TATUTORT  wcFc  fouud  to  bc  SO  valuable  that  they  were  now 
•oLBMNinit  printed.  This  case  was  decided  on  the  19th  J*- 
•NOP  A  BOND  nuary,  1742,  a  month  or  two  previous  to  that  of 
OF  cAonov.   ffrnii^f,^^^  ^^^  fFilliamson,  and  had  been  considertd 

in  the  decision  of  the  latter  case.     It  must  ther^ 

fore  be  taken  as  distinctly  decided,  that  the  statatt 

did  not  extend  to  writings  on  a  single  sheet*    The 

MacdonaW  v.  case  of  MccdoTiald  v.  Macdanald,  dedded  in  ¥t^ 

Fae.  Coll. '     bfuary  1778,  reported  in  the  Faculty  CoUectioa  wis 

Dici/?^66,    d^ermined  on  the  ground  rf  Robertson  v.  — ^ 

The  bond  here  was  therefore  perfect  upon  its  fint 
execution,  and  had  been>  delivered  as  such;  and 
the  mistake  of  the  officer  in  sending  it  back  agaia 
ought  not  to  prejudice  that  delivery.  Some  of 
the  grantors  themselves,  it  was  to  be  obsam^ 
had  transactions  with  Paterson,  as  agent  for  the 
bank,  subsequent  to  the  date  of  the  bond. 

The  other  objection  in  point  of  form  was  founded 
on  the  act  of  1681,  cap.  5.    Hie  act  set  out  with 
an  acknowledgement  of  the  principle,  that  iDStnt* 
ments  properly  executed  "  were  probative  of  tbem^ 
^  selves,**  like  instruments  in  England  of  a  certaii^ 
age.     It  was  important  that  this  principle  of  the 
law  of  Scotland  should  not  be  disturbed.     The  pve^ 
sent  bond  was  perfect  and  probative  of  itself.    But 
then  it  was  said,  that  the  attesting  witnesses  had  uoty 
in  fact,  seen  all  the  parties  sign  or  acknowledge  th^ 
subscriptions  in  terms  of  the  act ;  as  the  bond  hfifi^^ 
ever  was  probative  of  itself,  they  ought  not  to  bt  ^ 
lowed  to  give  evidence  of  that  fact.     The  cases  ^ 
Edmomton  v»  Lang,  and  M^Fariane  v.  Griep^ 
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on  the  other  side  were  not  applicable.  Jmie  9,  mij. 
Kith  these  cases  the  instruments  were  imperfect  '^"^^r-— ' 
he  face  of  them  :  in  the  one  case  there  was  a  de-  sTAn'meT 

in  the  point  of  subscribing  witnesses,  in  die  ^"Iir^ 
sr  die  writer  had  not  been  designed.  But  the  o«  crFA'SDir» 
id  here  was  exfacit  perfect,  and  not  to  be  hn- 
[oed  by  eridence  dehors.  Independant  of  thtft, 
rarer,  upon  looking  at  the  act  it  would  be  found 
t  a  very  difierent  e^t  was  given  to  the  want  cC 
ignation  of  the  writer  and  witnesses,  from  whM 
I  ^ven  to  the  felse  attestation  of  witnesses,  as  to 
hr  seeing  the  party  subscribe  or  acknowledge  his 
ficription.  In  the  former  case  the  bond  was  def- 
ied to  be  null  and  void ;  in  the  latter  case,  the 
ness  was  to  be  punished  as  accessary  to  Iforgery, 

there  was  no  declaration  of  the  nullity  of  the 
id.  Even  if  it  were  proved,  therefore,  that  the 
icribing  witnesses  did  not  see  the  parties  sign  or 
nowledge  their  signatures,  there  was  no  statutory 
lity.     The  witness  was  liable  to  punishment  as  «  * 

Bocessary  to  forgery  ;  but  the  instrument  being 
feet  on  the  face  of  it  was  conclusive  against  the 
ntor.     He  ought  not  to  be  allowed  to  take  afd*  * 

tage  of  his  own  fraud  or  negligence,  to  avoid  his 
i  deed.     Their  Lordships  would  shake  the  sccu* 

of  all  property,  if  they  permitted  deeds  perfect 
Wc  to.  be  questioned  on  such  grounds, 
ti  regard  to  the  proceedings  of  the  Bank  in  this 
saction,  there  was  no  evidence  of  bad  faith  on 
r  part.  The  circumstance  of  their  taking  no 
«  in  the  business  so  long  after  their  agent,  Mr. 
rshall,  had  inspected  Paterson^s  accounts,  was  it- 

a  proof  that  they  were  not  aware  of  bis  miscon* 
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JoDc  9*  1813.  duct ;  and  their  demand  of  additional  security  was  ac^^ 
^'— *^v^— ^   counted  for  by  the  increasing  business.     The  BanL 
fTATUTORT     howevcr,  had  been  charged  with  unconscientiousnes^^ 
f  oLBMvrnEs  j^jj  J  wBnt  of  faith  in  these  transactions ;  and,  jii  order 
ovoFABovo  to  make  something  of  this,  the  case  of  the  Fishm(Ni* 
ovcAUTiov.   ^^,  Company  and  Maltby  had  been  relied  on. 

But  it  was  not  known  what  had  become  of  that 
case,  which  had  been  sent  to  be  tried  at  law.  SirS. 
Romilly,  with  all  his  knowledge  of  equity,  had  been 
able  to  produce  nothing  better  than  this  fragment  of 
an  abortive  case  in  favour  of  his  argument,  relative 
to  the  equitable  relief  which  he  conceived  dae  to 
the  Appellants.    Three  circumstances  had  beai  al« 
leged  as  importing  fraud  on  the  part  of  the  Respond- 
ent: Ist,  The  sudden  appearance  of  the  inspictor 
at  Thurso ;  2dly,  The  refusal  of  the  Bank  to  prodod 
the  report  of  their  agent  on  the  state  of  Fatenon'i 
account ;  3dly>  The  anxiety  of  the  Bank  oflScer  to 
get  the  bond  executed  for  the  additional  security* 
But  this  sort  of  occasional  inspection  was  not  extit- 
ordinary ;  it  was  in  the  common  course  of  the  Bank  i 
proceedings.     Mr.  Marshall  had  visited  Thurso  in 
September  1803;  but  if  any  fraud  on  the  part  « 
Paterson  had  been  discovered,  it  was  strange  tto* 
the    Bank  should    have   rested    satisfied    for  ten 
months  without  evincing  the  least  suspicion  on  that 
head.     From  the  increasing  state  of  business,  they 
found  it  necessary  to  require  more  security  from  ft" 
their  agents,   and  from  Paterson  among  the  rest 
But  they  allowed  him  time  to  provide  this  add*' 
tional  security,  and  acted  in  every  respect  as  if  tb^ 
had  the  most  complete  confidence  in  him.    As  ^ 
producing  the  report,  the  Appellants  had  no  right  ^ 
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ave  it    They  had  no  .claim  to  be  allowed  to  fish  for  Joae  9,  lais. 
vidence  from  the  private  transactions  of  the  Bank.     ^— *v— i»> 

L^rd  Redesdale.    Supposing  the  report  shewed  statotort 
hat  Paterson  was  no  longer  trust-worthy,  and  the  JSVxSc^!^ 
hok  had  trusted  him  notwithstanding,  upon  decided  ov  or  a  bov» 
ifses  the  prior  security  would  be  discharged  from 
fl  the  consequences  of  subsequent  transactions,  as 
ODtrary  t*  the  faith  of  the  cof^tract.    And  then  it 
night  be  a  question  what  bearing  this  circumstance 
oight  have  on  the  new  sureties. 

The  point  which  his  Lordship  had  stated  as  decided 
Q  England,  was  also  settled  by  the  law  of  Scotland ; 
nt  what  they  alleged  was,  that  the  Appellants  had 
N)  right  ,to  scrutinize  the  Bank  documents.  It 
toukl  have  been  very  well  here,  where  they  might 
i|e  a  bill  of  dis^very ;  but  it  was  repugnant  to  the 
vinciples  of  the  law  of  Scotland.  The  Appellants 
night  have  had  the  oath  of  the  party  if  they  had 
boMn  to  proceed  in  that  way.  As  to  the  anxiety 
Pthe  Bank  agent,  it  was  natural  for  him  to  wish  to 
Ave  the  bond  executed  without  delay,  as  he  himself 
ight  have  been  liable  to  the  Bank.  The  Appellants 
lerefore  had  made  out  no  prim^yaciV  case  to  entitle 
tern  to  jbe  allowed  to  give  the  circumstances  in  evi«* 
SQce;  and  it  was  therefore  submitted  that  the 
terlocutors  ought  to  be  suffered  to  stand. 

&r  S.  RomiUjf  (in  reply)  again  insisted  that  even 
the  bond  were  properly  executed,  it  had  been 
>tained  under  such  a  suppression  of  facts  as  made 
fraudulent,  and  therefore  void.  The  Court,  by  the 
^  of  Scotland,  ought,  upon  the  least  appearance 
^levancy,  to  allow  the  proof.    It  was  i^ot  al- 

'4 
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jfloeg,  1818.  leged  that  the  Bank  could  be  competjeil  to  pro^oct 
^— "^v*^   the  report ;  but  their  refusal  was  ^vklence^  that  it 
rTATVTotr     produced  it  would  have  proved  fraud*    As  to  the  al-  i 
lumcm^  legation  of  their  remaining  satisfied  so  long  after  dist 
•vor  A  BOM  report,  they  did  not  remain  satisfied^  for  the^endcii- 

voured  to  get  additional  security ;  and  4liiej  thought 
it  their  interest  not  to  tak«  any  Icutber  steps  m 
regard  to  Paterson,  till  he  liad  procured  that  secn« 
rity.  "Hie  Bank,  no  doubt,  formed  a  most  reqisot- 
able  body.  Some  of  the  Judges  below  were  dicB* 
selves  directors  ;  but  when  a  body  executed  a  imd 
of  public  trust,  they  were  often  led,  even  by  a  ssiiM 
of  duty,  to  act  in  a  manner  in  which  they  wooM 
not  have  acted,  if  their  own  interests  alone  had  been 
concerned.  Paterson,  like  Maltby,  was  resMfed 
the  moment  the  security  was  obtifned.  Makby'i 
case  had  been  called  an  abortion  ;  but  it  had  been 
solemnly  argued,  and  the  grantees  of  the  bondtfiefe 
weresowell  satisfied,  that  either  law,  or  equity,  orbotfa 
were  so  much  against  them,  that  they  had  not  for- 
ihcr  attempted  to  enforce  their  bond,  and  were  losers 
to  the  amount  of  several  thousand  pounds.  AnoA^^ 
view  of  the  case,  suggested  by  one  of  their  Lordsbip^^ 
(RedesdalC))  was  very  im])ortant.  If  the  Bank  knei^ 
of  the  fraud  of  their  agent,  even  the  former  surette* 
were  discharged  from  all  consequences  of  the  trtos- 
actions  subsequent  to  their  obtaining  that  knowlcdp^f 
so  that  the  new  sureties  could  not  get  a  contribution 
pro  tanto  from  the  former  sureties.  He  had  beSwf* 
stated  the  case  too  weaklv  for  his  client ;  for  d>* 
Appellants,  by  the  improper  concealment  of  th^ 
Bank,  had  -lecome  sureties,  not  Only  for  a  debt  i^"" 
curred^  but  for  a  debt  of  which  it  was  impossib^ 
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^  could  have  known  the  extent.     With  respect  June  9,  is  13. 
he  other  ground^  the  want  of  formahty,  the   ^"— ^.^■^*^ 
ict  of  the  Act  of  1 696  was  not  merely  to  pre-  sxATUTORr 
t  fraud  by  the  insertion  of  leaves,  but  also  to  ?^"1!!!I"^ 

J  'IK  BXBCUTI- 

rent  the  fraud  that  might  arise  from  the  insertion  on  op  a  bond 
idditional  lines.  For  this  purpose,  it  was  netes« 
r  before  not  only  to  sign  every  sheet  in  the  roll, 
to  sign  each  at  the  joining ;  and  with  tlie  same 
fir,  when  deeds  were  made  up  book-ways,  it  was 
essary  they  should  be  signed  not  only  on  every 
;e,  but  at  the  bottom  of  every  page.  The  signing 
each  page  was  therefore  not  only  necessary  de, 
mnitate,  but  also  for  the  very  object  which  the 
tute  had  directly  in  view ;  viz.  the  prevention  of 
id.  But  then  they  said  that  this  was  not  a  bond 
tten  book-ways,  because  it  was  only  a  single 
et  He  did  not  know  whether  that  was  the  &cf ; 
bond  ought  to  have  been  produced.  But  sup- 
ing  it  to  be  so,  the  distinction  was  a  very  extra* 
tnary  one.  Tlicre  had  been  a  question  whether 
»ng,  written  on  a  single  sheet,  was  a  book,  and 
ras  decided  that  it  was.  The  real  distinction  was 
nreen  paper,  or  parchment,  made  up  in  the  man- 
of  a  roll,  and  in  the  manner  of  a  book.  Tha.t 
present  bond,  whether  consisting  of  one  or 
ay  sheets,  was  written  book-ways,  and  not  iu 
manner  of  a  roll,  there  could  be  no  question, 
in  it  was  said,  that  the  act  was  only  directory, 
did  not  declare  the  instrument  void,  although 
formalities  should  be  neglected.  This  was  a 
inction  which  he  had  never  heard  of  before, 
en  an  act  directed  a  thing  to  be  done,  he  had 
iys  understood  tliat  it  was  necessary  it  should  be 
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June  9, 1813.  done.  Unless  this  was  the  effect^  the  act  was  whoUy 
^"^^/'"^-^    nujratory. 

STATUTORY  Thcn  as  to  the  Act  of  l6si ,  cap.  5,  it  was  argued^* 
soLiiMNiriM  that  the  clause  relating  to  the  subscription  in  the 
ON  OP  A  BOND  presence  of  witnesses,  did  not  make  the  inatrument 

void  where  this  was  neglected,  bat  only  rendered 
the  attesting  witnesses  liable  to  punishment  as  acces- 
sary to  for^ry.     In  other  words^  the  party  forgii^ 
was  to  be  punished,  but  the  forged  instrument  was 
valid !  But  there  was  another  decisive  answer ;  theic 
was  no  occasion  to  say  in  direct  terms  thi^t  the  in- 
strument should  be  void,  for  it  was  so  under  the  law  ^ 
as  it  stood  before.     The  Act  of  1540,  cap.   117f^ 
required  upon  pain  of  nullity,  that  the  deed  should^ 
be  executed  in  the  presence  of  witnesses ;  tlie  Ac^  « 
of  ]  68 1  only  added  to  this  the  punishment  of  wit-^ 
nesses  falsely  attesting  the  due  execution.     It 
been  said,  there  was  no  exception  in  the  act,  evei 
of  holograph  instruments.     The  answer  to  whic^   j 
was,  that  holograph  writings  were  privileged,  aa_  -^ 
that  therefore 'the  statute  did  not  apply. 

Judicial  ob-  Lord  FAdon  (Chancellor,)  stated  the  form  of  tt^c 
and  judgment.-  proceeding  in  the  Court  below,  as  above  set  fortli, 

and  then  observed  that  the  grounds  of  these  pro- 
ceedings by  suspension  and  reduction  were  several; 
and  among  these  frauds  was  one,  though  that  ex- 
pression api)€ared  to  be  considered  as  rather  too 
harsh,  and  it  was  sometimes  called,  a  concealraci^it 
of  material  circumstances.     A  difference  of  opini^^ 
appeared  to  have  prevailed  among  the  judges. 
Jl^tfon"^*"       The   1st  question  was,  whether  the  instrume^^ 
Mitcd.  had  been  well  executed,    'id.  Whether,  if  well  e^^* 


ON  APPEALS  AND  WRITS  OF  ERROR.  291 

toted,  it  had  been  properly  delivered.     3d,  Whe-  Jancg,  isis. 
^er,    if  the   instrument   could   be   irnpeachcil  on        ^'' 

•  «  /-      •  1  '  •  FRAUD 

Qeitber  of  tbes^  grounds,  the  cautioners  ought  to  siatutory 
Wallowed  a  proof  of  certain  facts  and  circumstances  Jn^jucuti^ 
whiob  if  proved,  they  contended,  would  afiord  an  onopasokd 

.      ,,       "^  .       n         t'    c  OF  CAUTION. 

equitable  ground  or  relief. 

On  tlie  one  hand,  it  had  been  argued,  that  under 

certain  statutes  of  l6dl  and  1696,  the  bond  was 

void,  because  it  bad  not  been  executed  in  proper 

^Oim,  and  with  proper  solemnities,  which   by  the 

enactments   of  these   statutes   were   indispensable. 

C^  the  other  side  it  was  contended,  that  as  the 

'ACiBtniment  had  been  admitted   by  the   parties  to 

been  executed  by  them,  there  was  no  room  for 

objection  for  want  of  form.     He  had  then  ex- 

l^vessed  a  wish  to  see  the  grounds  upon-  which  the 

^2ourt  below  had  decided ;  and  he  had  since  obtain-  f  ^'P^  ^^9^ 

had  not  dc- 

some  notes  ot  the  opmions  or  the  judges,  but  cided  the 
ey  gave  no  light  on  this  particular  ix)int.  XJrmauiy'Jn- 

Thc  Court  below,  however,  had  attended  to  the  ^^^  ^^c  su- 
ofcjection  with  respect  to  the  delivery  of  the  deed,  and  1696.' 
They  seemed  to  have  considered  it  properly  deli-  Bond  well 
vered,  and  he  did  not  think  there  was  sufficient 
{(round    to    quarrel   with    tlicir  decision  on  that 
licad. 

Another  question  was,  whether  the  bond  was  to 
Its  amount  to  be  considered  as  in  its  nature  an 
ii^strument  to  indemnify  the  Bank  against  past,  as 
"^U^sjuture  loss  to  them,  from  the  transactions 
®f  Paterson  as  their  agent.  If  such  was  the  nature 
^  the  bond,  it  would  be  necessary  to  look  with 
S'^t  attention  at  the  circumstances,  under  which  it 
"M  been  given  and  taken. 

u  2  ' 
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June9»  1813.      Thc  next  question  related  to  the  materiality  an^ 

^ v^— ^  effect  of  the  circumstatiees,  offered  to%  be  given  i^ 

STATUTORY     cvidence  in  regard  to  this  bond.     If  an  agent  ha^ 

iwYwcot"*  '^^^  S^^^^y  ^^  embezzlement,  or  other  improper 
oiroFABovp  conduct  unknown  to  his  employer^  the  cautioner 

Question  of  ^^"^^  ^^  liable.  But  if  a  man  found  that  his  agent 
mud,  or  had  betrayed  his  trust,  that  he  owed  him  a  sum  of 
cealment.  money,  or  that  it  was  likely  he  was  in  his  debt;  X 
If  9  priocipal,  under  such  circumstances,  he  required  sureties  for  ^ 
•  AS^'o^hbT  ^^^  fidelity,  holding  him  out  as  a  trust-worthy  per- 
agent,r«c|oiref  ^q^    knowine,  or  havins:  eround  to  believe,  that  he 

sccQfity  in  A  o  o  ' 

wav  which  was  not  SO ;  then  it  was  agreeable  to  the  doctrines 
MMfJiTJS'  of  equity,  at  least  in  England,  that  no  one  should 
thy  penon,      be  permitted  to  take  advantage  of  such  conducti 

th«  cautioner  *      .  ,  .  .  ^ 

not  liable.       cvcn  With  a  view  to  secunty  against  future  tran8a^ 

tions  of  thc  agent     The  cautioners  here  said,  that    | 
they  were  taught  by  the  Bank  to  believe  that  Biier-    i 
son  was  a  good  man,  when  thc  Bank  knew,  or  had    : 
reason  to  believe,  that  he  was  not  so,  and  they  oflered    : 
to  prove,  that  the  Bank  did,  at  the  tim^  of  requiring    i 
this  additional  security,  know  of  Paterson^s  miscon- 
duct, or  had  good  reason  to  believe  that  he  had 
misconducted   himself.     Now  he  understood  the 
Court  of  Session  to  say,  that  though  they  proved 
all  this  they  proved  nothing. 

The  letter,  they  alleged,  requiring  additional  s^ 
curity,  was  written  in  December,  1803.     Marsbafi) 
one  of  the  Bank  inspectors,  had  been  at  Thurso  ^^ 
the  September  preceding,  and  they  said,  that  k^ 
had  to  wait  four  days  before  Paterson  would  st^^ 
his  accounts,  though  he  (Paterson)  ought  to  h^-*^ 
been  prepared  to  do  so  at  a  moment's  wamif  £* 
Marshall  had,  as  tliey  alleged^  made  a  report  at  t^^ 
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tothcBank^  and  they  called  upon  the  Bank  Janeg^j^sia. 
rodncc  that  report.    They  had  not  the  power  in   ^^— v— ^ 
land  to  compel  a  discovery,  as  in  our  Courts  of  stathtort 
ity ;  but  if  it  could  be  shown  that  Paterson  had  ?^^ V'^JIl** 

^    \  IN  SXICUTI* 

guilty  of  such  a  gross  breach  of  duty,- as  to  omofabovo 
i  the  Bank  inspector  for, four  days,   till  he 
1  fabricate  an  account,  and  that  the  Bank  was 
ised  of  that  circumstance,  though  the  caution-  Though  the 
^ould  not  compel  the  production  of  the  report,  could  not 
might  examine  Marshall  as  a  witness,  and  if  ^^^j^of 
ated  that  he  had  made  such  discoveries  to  the  the  report, 
c,  in  regard  to  Paterson  and  his  ai&irs, 'as  put  examine  the 
Jank  in  malajidt  with  respect  to  the  cautioners,  ^f£^'**  * 
would  surely  be  very  material  evidence  in  the 

be  reason  alleged  by  the  Bank  for  requiring  the  Views  of  the 

tional  security  was,  that  the  business  at  Thurso  STdTcmn- 

increased.     Now  the  cautioners  affirmed,  that  mncw  oflRtred 

d  not  increased,  and  that  the  ostensible  ground  might,  if  es* 

hich  the  Bank  demanded  the  additional  secu-  p^f^^L. 

was  contrary  to  the  fact ;  and  they  offered  to  rfnaU 

s,  that  the  state  of  the  business  was  such,  that 

)/.,  the  amount  of  the  former  security,  was  fully 

:ient  to  cover  it.     And  they  alleged,  that  the 

Lionai  bond  was,  therefore,  really  intended  as  a 

*4ty,  not  against  future  misconduct,  but  for  the 

lent  of  a  debt  known  by  the  Bank  to  have  been 

iously  incurred.     And  though  the  bond  should 

msidered  as  having  been  given  to  protect  the 

c,  partly  against  past  transactions,  as  well  as 

*e ;   yet,  if  the  Bank  applied  it  solely  to  the 

,  and  immediately  dismissed  the  agent,  so  as  to 

ent  any  possibility  of  its  being  applicable  to^he 

re,  then  that  was  a  fact  to  be  given  in  evidence 
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in  attempting  to  show  that  the  real  intent  of  tb 
Bank  was  to  procure  security  for  the  payment  of  t 
debt  already  known  to  them  to  esist^  but  oonoetied 
from 'the  cautioners. 

Much  had  been  attempted  to  be  made  of  the  chv 
cumstance  of  the  Bank  sending  Sim»  another  of 
their  agents,  by  stealth,  as  it  had  been  alleged,  to 
Thurso.  This  was  a  circumstance  to  be  looked  after, 
though  at  present  it  did  not  appear  to  be  very  mtte- 
rial.  But  if  Sim  liad  communicated  any  important 
information  to  the  Bank  on  the  subject^  he  might  be 
examined  as  a  witness. 

Another  fact  was  stated,  viz.  that  when  the  same 
persons  connected  with  the  Bank  heard  tliat  Pateraoa 
had  provided  the  desired  security,  one  of  them  ei-' 
claimed,  that  he  would  as  soon  have  expected  tint 
Paris  should  come  to  Edinburgh,  as  that  Patenoo 
had  got  security.  Wliy  then,  this  was  evidence  to 
show  that  it  was  at  least  known  to  persons  aboot 
the  Bank,  that  Paterson^s  situation  had  been  such, 
that  no  prudent  man,  if  he  had  known  it,  would 
have  become  security  for  him  ;  and  this  was  a  mate- 
rial circumstance  for  a  Court  of  Equity  to  consider. 

One  case,  similar  to  the  present,  had  come  before 
himself,  (Maltby's  case,)  A  clerk  to  the  Fish* 
monger's  company  had  incurred  a  considerable  debt 
The  deficit  had  been  increasing  from  year  to  yeaTj 
and  was  at  length  carried  beyond  what  the  Compauy 
were  likely  to  recover.  They  demanded  additional 
security,  which  he  procured.  The  case  had  CX30^ 
before  him  only  upon  motion,  but  he  had  thougl^ 
a  good  deal.u]K)n  it,  and  the  light  in  which  ' 
appeared  to  him  was  this : — if  he  knew  himself  ^ 
be  cheated  by  an  agent,  and  concealing  that  fa^ 
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plied  for  security  in  such  a  manner,  and  under  Juneo,  isid. 

A  circumstances,  as  lield  him  out  to  others  as    ' — ^st'-^^ 

e  whom  he  considered  as  a  trust-worthy  person,  statotort 

d  any  one, .  acting  under  the  impression  that  the  ^^"jjgcinri" 

entwasao  considered  by  his  employer,  had  be-  onofabovs 

ne  bound  for  him;  it  appeal^  to»  him  that  he 

aid  not  conscientiously  hold  that  security.     He 

s  then  of  opinion  tliat  the  Fishmongers*  Company 

uld  not  bold  their  security.     He  did  not  know 

lit  had  become   of  the  case  afterwards,  but  he 

ieved  that  his  opinion  was  submitted  to,  and  that 

further  procccdmgs  were  had.     He  had  since  re* 

isidered  the  matter,  and  still  retained  his  former. 

inion,  and  would  act  upon  it  judicially,  if  occasion 

jred.     He  therefore  thought,  that  an  opportunity  The  caution- 

jht  to  be  aflforded  to  these  cautioners,  to  prove  the  have"an  oj^ 

ts  which  they  alleged,  and  ofiFcred  to  substantiate  P«r^^n>ty  <>f 

•^  D      '  proving  the 

evidence.  circumstances 

Lord  Redesdale.     The  material  questions,  as  he  offered  to*«ul>- 
h  difficitlty  collected  them  from  the  confusion  of  «tanuate. 

pleadings  in  the  case,  aj);)eared  to  be  these  ;— 
,  The  validity  of  the  instrument,  in  respect  of 
•cution  and  delivery.  2d,  The  constriKition  of 
I  instrument.  3d,  The  effect  of  the  particular 
2umstances  under  which  the  bond  was  given  and 
:en. 

As  to  the  execution  of  the  bond,  that  point  did  not 
pear  to  have  been  at  all  considered  by  the  Judges 
the  Court  below.  In  regard  to  the  question  of 
livery,  there  appeared  to  have  been  great  difference 
opinion  among  the  judges,  but  that  was  not  now 
much  consequence,  as  Patcrsou  seemed  to  have 
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acted  as  the  agent  of  the  Bank  in  the  transaction^ 
and  delivery  to  him  might  be  considered  as  deliver)' 
to  the  Bank ;  though  that  fact  might  possibly  be 
material  with  a  view  to  the  third  point. 

As  to  the  construction  of  the  instrument,  he 
thought  it  must  be  taken  as  extending  to  past,  as 
well  zs future  transactions. 

With  respect  to  the  third  question,  a  case  thougti 
not  exactly  similar  to  the  present,  yet  bearing  a  coq«- 
siderable  resemblance  to  it,  had  come  before  him  in 
Ireland.      A  Banking  Company  at  Dublin  ha.d 
trusted  their  clerk  too  &r,  and  had  not  called  hi  xa 
to  account  in  the  ordinary  regular  manner.    Idfe 
became  indebted  to  them  in  a  large  sum,  which  be 
was  unable  to  pay,  and  they  called  upon  his  sureties. 
When  tlie  case  came  before  him,  the  sureties  con- 
tended, that  the  Bank  had  not  acted  fairly  by  them, 
in  not  calling  upon  the  clerk  to  account  in  the  ordi- 
nary regular  manner,  which  if  they  had  done,  the 
deficit  would  have  been  much  smaller,  and  perhaps 
the  misconduct  would  never  have  occurred.    He 
remarked  at  that  time,  that  the  principal  ought  to 
call  upon  the  agent   to  account  in   the  ordinary 
regular  course  of  business ; ,  and  that  it  certainly  was 
not  acting  altogether  feirly  by  the  surety,  to  be  neg- 
ligent in  this  respect.     One  of  the  partners  of  the 
Bank  was  in  Court  at  the  time,  and  was  so  strongly 
impressed  with  the  view  which  had  been  taken  of 
the  case,  that  he  acknowledged  it  was  not  dealing 
fairly  by  the  surety,  and  so  the  matter  ended,  with- 
out any  decision.     He  mentioned  this  merely  to 
show,  that  the  surety  had  a  right  to  expect  from 


J 


\ 


wai 


ON  APPEALS  AND  WRITS  OF  ERROR.  ^     297 

principal^  that  there  should  be  no  negligence  on  June  9,  isis. 

part ;  and  that  he  should  not  trust  the  agent    ^^^--v-^-^ 
ond  tlie  ordinary  bounds  of  prudence.  statutory 

f  then  Patterson  was  the  ag^ent  of  the  Bank  in  •^^«mmitie« 

O  ^  IN  BZECUTI- 

ing  the  bond^  it  remained  to  consider  the  circum-  on  of  a  bono 
[istances  under  whidi  it  was  given,  and  certainly         , .       ^ 

o  '  ,        -^    expect  from 

se  stated  by  the  Noble  Lord  (Eldon)  were  highly  the  principal 
|x>rtant  and  material.  If  a*  person  had  some  nonruitthe 
ibts  as  to  the  circumstances  of  his  agent,  and  ag^nt  beyond 

"  the  ordinarj 

refore  required  fresh  sureties^  stating  his  doubts  bounds  of 
he  same  time  to  these  sureties,  they  would  have  ^.  *"^* 

Circum- 

right  then  to  complain,  t\iough  called  upon  to  sunces  under 

^  to  the  amount  of  their  engagement.     But  if  he  bond  ^  * 

gested  no  doubt>  but,  on  the  contrary,  required  s'^^en. 

iitional  security  upon  an  alleged  increase  of  busi* 

s,  solely  concealing  his  doubts  as  to  the  miscon* 

±  of  the  agent,  this  was  a  species  of  proceeding 

ich  placed  the  person  adopting  it  inmalajide  in 

ird  to  the  surety.     If  then  it  could  be- proved 

t  the  Bank  knew  that  Paterson  was  not  trust* 

ihy,  or  had  good  reason  to  believe  so,  and  did 

inform  the  sureties  of  their  knowledge  or  suspi* 

18  on  that  head,  but  required  security  upon  a 

und  which  could  not  lead  the  proposed  sureties 

suspect   that   any  thing  was  wrong,   and   that     ' 

und  too  could  be  proved  to  have  had  no  existence 

fact^  all  these  circumstances  would  unquestion* 

^  be  material  evidence ;  and  lie  therefore  con* 

red  in  the  opinion  expressed  by  the  Noble  Lord 

the  woolsack. 

'he  judgment  in  the  question  of  reduction  (which 

VOL.  I-  X 


or  CAUTION* 


CASES  IN  THE  HOUSE  OF  LOiSDS<^ 

in  effect  disposed  of  the  questicni  bf  sjuspensic 
was  iu  the  following  form  :>  *.'••' 

FRAUD.— 

STATUTORY  ^    ' 

fOLEMHITlM  jg   J         il       ^313 

o» OP ABOHD       The  Lords  find,  that  the  deed  in  qoestion,  if  i 

impeachable  oo'other  grounds,  is  to  be  considered 
a  delivered  deed:  and  find,  that  the  Appellai 
ought  to  be  allowed  to  inake  proofs  of  the  drca 
stances  by  them  alleged  as  grounds  for  reduci 
the  deed  as  unduly  obtained  by  concealment 
deception, , if  the  deed  is  valid  according  to  t 
statutes  of  168I  and  1696;  and  it  is  thereft 
ordered  and  adjudged,  that  the  cause  be  remitti 
back  to  the  Court  of  Session,  to  re-consider  the  stn 
as  to  the  validity  of  the  deed,  as  the  same  may  1 
affected  by  the  said  statutes,  having  regard  to  d 
nature  of  the  deed,  and  that  the  Court  do  proM 
in  Ve-considering  the  same  as  to  them  shall  nei 
meet ;  and  it  is  further  ordered,  that  in  case  tbeai 
Court  shall,  upon  such  re-considcration,  adjudge  tb 
the  said  deed  is  valid,  if  duly  obtained,  that  thep 
titioners  be  allowed  all  proof  of  the  circumstano 
by  them  alleged  as  affording  grounds  for  redncingi 
as  unduly  obtained  as  aforesaid  ;  and  it  is  furtb 
ordered,  that  with  th^se  findings  and  directions,  tl 
said  Court  do  review  the  interlocutors  complaiiH 
of,  and  proceed  upon  such  review  as  to  the  Cov 
seem  just. 

Agent  for  Appellants,     A.  Grant. 
Agent  for  Respondents,  CfiALMii^K. 
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ENGLAND. 

ERROR  FROM  THE   COURT  OF  KWG's  JB£KCH« 

TaoMSOS--^  Plaint  iff  in  error. 
Bbale — Defendant  in  error*  ' 

Russian  Government  k}rs  an  embargo  (as  they  called  it)  on  June  9^  I813. 

British  ship  in  Russian  ports,  till  an  alleged  convention  ^ — -  y     ^ 

•between  the  Russian  and  British  Governments  should  be  bm3aroov-« 

fblGlle^  by  the  latter.     Crews. taken  out  of  the  ships,  sbameh's 

marched  up  the,  country,  detained  for  six  months,  and  "w-^^w* 
treated  as  prisoners  of  war.    At  the  end  of  six  months 
CKws  marched  back  to  their  ships^  and  the  vessels  with 
their  cargoes  restored.    Decided  that  this  was  an  embargo 
and  Dot  a  hostile  capture. 

Assumpsit  by  Defendant  in  error,  (a  seaman,) 
^Common  Pieas^  for  virages,  against  Plaintiff  in 
•tor  (a  ship  owner.)     Plea,  Non  assumpsit.    Trial 
^  Michaelmas  Term,  1802,  when  the  jury  found  a  MicHai^Tiiat 
^ial  verdict,  stating  as  follows  :  sSm-^ 

That  the  Defendant  in  errori  a  British  seaman,  on  <**ct. 
the  8th  day  of  September,  1 800,  signed  articles  to 
*erve  as  a  seaman  in  a  British  ship  called  the  Aqui«* 
Wn,  of  which  the  Plaintiff  in  error  was  owner,  at  the 
^Tages  of  5/.  10^.  per  month,  on  a  voyage  from  Hull  Terms  of  the 
to  Petersburgh,  and  from  thence  to*  London,  and  which^th7 
that  in  consideration  of  the  said  monthly  wages,  the  ^«*™f"  «"- 

^  ^  J         ^     ^  gaged  toienw 

Defendant  in  error  should  and  would  perform  the  on  board  ihe 
above-mentioned  voyage,  and  the  Plaintiff  in  error  ^^^^^    ^ 
did  hire  the  Defendant  in  error  as  a  seaman  for  the 
said  voyage  at  such  monthly  wages,  to  be  paid  pur« 
ruant  to  the  laws  of  Great  Britain  ;  and  the  De*- 
eodant  in  error  did  promise  and  oblige  himself  i» 
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."  "^  i'lrr.  and  obejr  the  lawful  commands  of  the 
'.r  T'*  :i  Swrd  the  said  ship,  or  boats  thcreontor 
•r  -9!r«£.  a<  became  a  good  and  fiiitbful  HemMs 
«:-  zijs  z:^.  and  at  all  places  where  the  said  ship 
-.jL.'i  r-t  in  nr  anchor  at  during  the  said  ship*§ 
-:v-i^,  :o  do  \m  best  endeavours  fin*  the  preseiw- 
->ru  jt  :ho  said  ship  and  cargo,  and  not  to  ncgkd 
:ir  .-^fuie  doing  bis  duty  by  day  or  night,  nor  ihaiiM 
n?  juc  oi  the  said  ship  on  board  any  other  vemif 
2r  be  >Mi  shore  under  any  pretence  whatever  till  tfat 
Tcvi^  was  ended,  and  the  aliip  discharged  of  ber 
ru'S^,  wiihout  leave  first  obtained  of  the  Master, 
Ca^.'Cain,  or  commanding  ofBcer  on  board,  and  is 
ji-niuU  thereof  he  should  be  liable  to  the  penaltiei 
xcntioned  in  the  Act  of  Parliament  made  in  the  s^ 
ctmd  year  of  the  reign  of  King  Geopgie  the  Seoon^v  ? 
latitekdy  "  An  act  for  the  better  vegulatioa  woAp"  : 
-*  TvnuiiMt  of  seamen  in  tlie  merchants*  serritti 
and  the  act  made  in    tlie   thirty-seventh  yevt  ci  ^ 
b»  present   Majesty's  reign,   intituled,    «'Aii«* 
•^  tor  preventing  tlie  desertion  of  seamen  fron  Brv 
*  tiili  merchant  ships  trading  to  his  Majesty's  cob^ 
^  nies  and  plantati6ns  in  the  West  Indies,"  and  tW 
twontv-four  honrs  absence,  without  leave,  shoaldb' 
divmed  a  total  desertion,  and  render  the  DefenW 
in  error  liable  to  the  forfeitures  and  penrities  coB* 
tair.otl  in  the  acts  above  recited;  and  further,  Ai( 
ttK  Defendant  in  error  should  not  demaad>  or  te|: 
nititlod  to  his  wages,  or  any  part  thereof,  BntB  A* 
arn\'al  of  the  said  sliip  at  the  above^-ment^iAd  p^ 
ot'  discharge,  and  her  ca^^  delitered,  and  thtt 
Iho  Hofondant  in  error  sho^lld  wdl  and  truly  prt* 
iiTitt  the  above«*mentioned  Voyage,  fae  sfaould  be 
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tided  to  the  wages  or  hire  that  might  beoomc  due  Joneg,  is  it. 
to  him  pursuant  to  the  said  articles :  That  tiie  De-  ^— ->r—^ 
ieodant  in  error  sailed  on  board  the  said  ship,  which  sbamcs's 
irrived  at  Petersburgh  on  or  about  the  1 8th  day  of  "^^^^ 
October,  in  the  same  year,  and  continued  there  iti 
|Hoiecuti<m  <rf  the  purposes  of  the  voyage,  until  the 
Mb  day  of  November  following,  on  which  day  the 
Ulowing  order  was  issued  by  the  Russian  Govern- 
mxkt 

^  Whereas,  we  have  learned,  that  the  island  of  t^^  Norem- 
**  Malta,  lately  in  the  possession  of  the  Hercule,  has  Order  of  Rut- 
^  been  surrendered  to  the  English  troops,  but  as  it  is  mJ^fj^^ng 
^'frt  uncertain  whether  the  agreement  entered  into  "P??***"!?^* 

•  an  the  30th  day  of  Decenber,  1 798,  wiU  be  ful-  and  crews 
*iHed,  according  to  which  this  isknd,  after  its  cap-  |;;^tfo& 
•tec,  18  to  be  restored  to  the  order  of  St.  Jedni  bf  county* 
^Jerusalem,  of  which  his  Maje^  the  Empewr  of 

^  aU  the  Russias  is  Grand  Master,  his  Imperiai  Ma- 

•  jesty  being  determined  to  defend  his  rights,  has 

•  been  pdeased  to  command  that  an  embargo  shall 
^  be  laid  on  all  English  vessels  in  the  ports  of  his 
•'^  Empire,  until  the  above-mentioiied  convention 
fAM  be  fulfilled.**  In  coiise(pieiice  thereof 
:glards  were  jdaced  along  the  shore  to  prevent  the 
.cwws  esc8{Hng  fi-om  their  respective  ships  until  the 

lOdi  of  the  same  month  of  November,  when  such 
futt  of  the  crew  of  each  ship  as  were  British  sufo- 
jerts  were  tsdcen  oat  by  a  Russian  guard  and  march- 
«1  into  the  interior  ctf  the  countr}r.    On  the  ISth  is.  si.No- 
aod  21  St  days  of  the  said  month  of  November,  the  Frociamatioa* 
following  proclamation  :appfared  in  the  Petcrsburgh  q^^'^^^ 
CoOTt  Gazette  :  Unutog  dis 

*'  The  ci^ws  of  two  English  ships  in  the  harbour  ^^^ 


€€ 
€€ 
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June  9, 181S.  *^  of  Narva  on  the  arrival  of  a  military  force  to  put     ] 

''*"— ^^^"""^  *^  them  under  arrest  in  consequence  of  the  embai^go 

8BAMBN*s  *^  laid  on  them,  having  made  resistance^  fired  pis- 

WAGES.  u  ^jg^  ^^^  forced  a  Russian  sailor  into  the  water^ 

^'  and  afterwards  weighed  anchor  and  sailed  away, 
*^  his  Imperial  Majesty  has  been  pleased  to  order 
"  that  the  remainder  of  the  vessels  in  that  harbour 
"  shall  be  burnt,  his  Imperial  Majesty  having  re- 
*^  ceived  from  his  Cliamberlain  Stalinskoi,  at  Palot-  ^ 
^^  mo,  an  account  of  the  taking  of  Malta,  has  been 
''  pleased  to  direct  that  the  following  note  shall  1^^ 
^*  transmitted  to  all  the  diplomatic  corps  residing  ^ 
his  court  by  the  minister  presiding  in  the  college 
for  foreign  affairs,  and  the  Vice-ChanQellor  Coiixit 
^^  Panin  :  His  Majesty  the  Emperor  of  all  the  Russi^s 
*^  has  received  circumstantial    accounts   respectio^ 
the  surrender  of  Malta,  by  which  it  is  actually 
confirmed  that  the  English    Genecals,   notwitl:^' 
**  standing  the  repeated  remonstrances  on  the  pai*^ 
of  his  Majesty's  ministei^  at  Palermo,  as  well  ^^ 
from  the  ministry  of  his  Silician  Majesty,  ha^"^ 
"  taken  possession  of  the  island  of  Valetta,  and  c:^* 
**  the  island  of  Malta,  in  the  name  of  the  Kin^^ 
'"  of  Great  Britain,  and  have  hoisted  his  flag  only 
his  Imperial  Majesty's   just  indignation    havin^^ 
been  raised  by  this  violation  of  good  confidence, 
"  he  has  resolved  not  to  take  oflf  the  embargo  that 
"  has  been  laid  on  all  English  vessels  in  the  Rus- 
"  sian  ports  until  the  agreement  of  the  convention 
"  concluded  in    1 798  shall  have  been  completely 
'^  carried  into  execution."  . 

i^oV^'ordeJ       ^"  ^'^^  ^"^^^  ^'^y  ^^  January,  1801,  his  Britannic 
of  Bfitlsii  -o-  Majesty  in  Council  issued  the  ollowing  order  : 


(( 

€€ 
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"  Whereas,  his  Majesty  has  received  advice  that  June  9,  isi3. 

^  a  large  number  of  vessels  belonging  to  his  Ma-   ^ v^— ^ 

**  jesty's  subjects  have  been  and  are  detained  in  the  seamen's 
**  ports  of  Russia,  and  that  the  British  sailors  na-  ^-^®**- 
*'  vigating  the  same  have  been,  and  are,  detained  a&  ing  an  em-*^* 
"prisoners  in  different  parts  of  Russia,  and  also,  J^^^i,^"^,*" 
"  that  during  the  continuance  of  these  proceedings 
"  a  confederacy  of  a  hostile  nature  against  the  just 
"  rights  and  interests  of  his  Majesty  and  his  do* 
"  minions  has  been  entered  into  with  the  court  of 
"  Saint  Petersburgh  by  the  courts  of  Denmark  $ind 
"  Sweden  respectively : '  His  Majesty,  with  the  ad- 
"  vice  of  his  privy  council,  is  therefore  pleased  to 
'  "  order,  as  it  is  hereby  ordered,  that  no  ships  or 
"  vessels  belonging  to  any  of  his  Rfejesty's  subjects 
"  be  permitted  to  enter  and  clear  otR:  for  any  of  the 
"ports  in  Russia,  Denmark,  or  Sweden,  until  fur- 
"ther  order:  And  his  Majesty  is  further  pleased  to 
^  order  that  a  general  embargo  or  stop  be  made  of 
^I  Russian,  Danish,  and  Swedish  ships  and  ves- 
'sels  whatever  now  within,   or   which   hereafter 
shall  come  into   any  of  the  ports,  harbours,  or 
i*oads  within  the  United  Kingdom  of  Great  Bri- 
tain  and  Ireland,  together  with  all  persons  and 
^  effects  on  board  of  the  said  ships  and  vessels,  but 
"  that  the  utmost  care  be  taken  for  the  preservation 
"  of  all  and  every  part  of  the  cargoes  on  board  any 
*^  of  the  said  ships  or  vessels,  so  that  no  damage 
"whatever  be  sustained,  and  the  Right  Honourable 
"  the  Lords  Commissioners  of  his  Majesty's  Trea- 
^^  sury,  the  Lords  Commissioners  of  the  Admiralty, 
^^  and  the  Lord  Warden  of  the  Cinque  Ports^  arc 
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Joneo^  181S.  ^<  to  give  the  necessary  directions  herein  as  to  theq 
^''••^^^>^^'^   <*  respectively  appertain.^ 

•BAMBv's  On   the  IjStb  day  of  January,    1801,  his  Bih 

Ukh'j  tannic   Majesty  in   council    issued    the  fellovrii^ 

isoi.  olSJ7*  order: 

i5mS.Srt      ^'  Wherea?,  his  Majesty  has  received  adviee  tist  I 
DO  bills  drawn  <«  a  large  number  of  vessels,  belonging  to  his  Mm  i 
•ubi«ciTb«      "  jesty's  subjects,  have  been  and  are  detained  in  tfc 
JSd'Shmrt    ''P^^^^  Qf  Russia;    and  that  the  property  of  Iw 
licence.  *}  Majesty^s  subjects  in  Russia  hits,  by  virtue  of  K: 

<^  v^ral  orders  ai}d  decrees  of  the  I^ussiafi  govenh 
*'  ment,  particularly  one  bearing  date  the  a^tb  dqr 
f*  of  November  last,  old  style  (correaponding  wiA 
^  the  10th  of  December,  ne'MP  style,)  been  seised 
*'  aind  directed^to  be  applied,  in  violation  of  Ae 
^f  principles  of  justice,  and  of  the  fights  of  tfaeis!  ' 
**  veral  persons  interested  theietn,  his  Majesty,  wiA 
H  the  advice  of  his  privy  council,   is    therfopsa 
'^  pleased  to  order^  as  it  is  hereby  prdered,  that  aa 
^  bills  drawn,  since  the  said  S^th  day  of  Noveoi: 
^  her  last  old  style,  (corresponding  with  the  lOdj  j 
••  of  December,  new  style,)  by,  pr  on  behalf  of^  ^ 
^  any  persons  being  subjects  o^  or  residing  withts 
^<  the  dominions  of^  the  Emperqr  of  Russia,  dnil   : 
^  be  accepted  or  paid  without  Kcense  from  ote  of 
*^  I)i8  M^esty*s  principal  secretaries  ofstate,  first  hid 
^  in  that  behalf,  until  further  lignHteation  of  bit 
**  Majesty's   pleasqr^,  or  iip(i|  provision    shall  1* 
*•  made  in  respect  thereof^  by  Act  of  Parliament^ 
'^  whereof  all  persons  concerned  are  to  take  notice^ 
**  and  govern  themselves  accordingly.* 
Pvfeudaat  ii^       The  captain  and  crew  of  ihp  Aquikm  (indodiag 


OF  APfEAIfS  AN»  WWTS  OF  RUBOR.  9QS 

^  d^ndwt  in  cfror)  renaincd  up  the  country^  Jootg,  isis. 

ODtil  thye  ^8tb  of  May  in  the  saoceeding   year,   ""    "v  — ' 

dafing  which  time  tb^y  w^tq  kept  withia  certain  sbamm's 

)l9md8,  and  frpm  the  time  th^  were  taken  from  ^a^>*- 

4ifiir  ronp^We  ahips^  were  treated,   in  other  re-  ti^'resrSr 

ilfects,  as  if  they  had  been  prisoneni  of  war.    On  J-S^^^^f;  ^^J^' 

ibe  laid  A8tb  of  May,  in  the  succeeding  year,  the  tained  and 

flid  Mptain  afid  «rew  were  mawhed  back  to  Peters-^  ^eno?wv 

Iwgh,  and  returtied  on  board  the  ship,  and  ailer- 

laids  proceeded  pn  the  voyage  to  London.    The 

diip  went  out  to  Petersfourgh  in  ballast,  to  bring  a 

9M[|a  to  Ix>ndon,  and  was  to  be  paid  freight  for 

m  cargo  by  the  too«     The  defendant  in  error  did 

ik  duty  aa  seaoaan  on  board  the  ship  during  the 

ilM  T^age^  and  the  ship  received  the  same  frei^t 

ll  if  aha   bad  not  been  detained^  and  no  mortr 

AfiiP  t^  wptain  and  crew  returned  on  boanl  the  Cfew  ma 

4I19,  ^  Russian  government  issued  the  following  ^jVi^lS?" 

crder :  Rusiian  Gf> 

^  Qiioique  rintention  niagnanime  dc  S.  M.  TEm-  torin^  vesseU 
^peveqr  de  toqtet.Ies  Russies  de  rendre  pleine  et 
^  aqti^  justice  aux  Sujets  Britanniques,  qui  ont 
^mny^  des  pertes  pendant  les  troubles  qui  ont 
^  aHri^  la  bonne  intelligence  entre  son  Empire  et 
^la  Grande  Br^tagne,  aoit,  dej^,  contat^e  par  les 
f*  futa«  S«  M4  I.  ne  consultant  que  sa  loyaut6,  a 
^  autoria6  encore  ie  PIdnipotentiare  soussign^  k  de^ 
^  darar,  eomme  II  declare  par  la  prescnte : 

^<  Que  tQUS  les  navires,  les  merchandizes,  et  les 

^^proprietds  des   Sujets  Britanniques,   qui  avaient 

^  6t6  mia  en  sequestre  sous  le  dernier  regno  eu 

"  Rosaid,  seront  non  seulement  fid^emcnt  restitufs, 

aux  dits  aiyets  Britanniques,  on  i  leurs  com% 


itiff 
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Jone  9, 1813.  ^'  noettans,  mais  que  pour  les  effets  qui  aoroient 
'^— ""v-*^  "  6t6  alien^s  d*une  maoi^re  quel-conque^  et  qui  ne 
PEAMBv't  '^  pourraient  plus  £tre  rendus  en  nature^  i)  sera 
WAGES.         s€g  accords   aux  proprietaires   un  equivalent  conve- 

^^  nable ;     lequel    sera     determine    nlterieuremeo^ 
^*  d^apr^s  les  regies  de  Tequit^. 
.^^  En  foi  de  quoi,  nous,   pKnipotentiare  de 
M.  I.  de  toutes  les  Russies^  avons  s]gn6  la 
sente  declaration^  et  y*  avons  fait  apposer  le  wjOLrmi 
*^  de  nos    armes.     Fait  a  St.   Petersboigh^  le 
'^  17me  Juin,  J801» 

(Signd)  *^  Lb  Comte  De  pAnni, 

Defendant  re*      This  order  has  not  yet  been  carried  into  coi 
— *!r.^™-,.»  P^cte   eflfect;    no  new    articles   were    entered  int^^t) 
for  ihe  lime  he  between  the  captain  and  the  crew;    the  Plunti! 

was  detained      •  .       ,     ...  .  g,        , 

Mprifoner.      has  received  all  his  wages  for  the  voyage^    accoi 

ing  to  the  articles^  of  five  pounds  ten  shillings 
month,  except  for  the  time  the  captain  and 
were  so  kept  out  of  the  said  ship. 

The  action  was  for  wages  during  the  period 

detention,    being   about  six  months.      In  East^^ 

Proceedings  in  term  1803,  the  Court  of  Common  Pleas  gave  judg'— 

Sd"wrifo^^^^  ment  for  the  Plaintiff  in  error.     The  Defendant  imm 

^trroTinfiom.  error  immediately  brought  a  writ  of  error  inth^ 

Kings  Bench,  and  that  Court,  in  Hilary  term  180*^ 
reversed  the  judgment  of  the  Common  Pleas  and 
-gave  judgment  for  the  Defendant  in  error,  upon- 
which  the  Plaintiff  in  error  brought  his  writ  of 
error  returnable  in  the  House  of  Lords, 

Arwiment  for       Mr.  Broiigham,  (for  Defendant   in   error,)  i^ 
Defendant  in    answer  to  an  objection  which  had  been  made  on  tb« 

part  of  the  Plaintiff  in  error  in  the  course  of  th^ 
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e,  argued,  that  the  being  actively  employed  in  June  9, 1813. 
performance  of  the  service,  during  the  whole    ^^— *v^— ^ 
he  time,  was  not  a  condition  precedent,  or  ne-  sbambh's""" 
ary  to  be  averred  in  order  to  lay  a  foundation  ^j^®^"' 
the  claim.      The  condition  precedent  was  his  performance 
iriiig  on  board,  and  continuing  for  the  whole  °ng*^ihe^ 
ige  in  the  service  of  the  owner,  and  this  was  time  not  a 
Ted.     Whether  the  active  performance  of  feer-  cedent. 

during  the  whole  of  the  time  ought  to  have 
1  averred,  was  exactly  the  question  to  be  de- 
d.     The  defendant  in  error  had  performed  it 
ir  as  it  depended  on  him,  and  the  special  ver- 
found  that  he  had  done  his  duty  according  to 
acts,  &c.  &c.     As  instances  to  show  that  it  was 
necessary  absolutely  and  in  all  cases  to  perform 
service,  they  referred  to  the  case  of  sickness  in  That  tickoew 
rvant,  which  excused  him  from  the  service  to  ««- S* 
master,  and  the  case  of  premises  being  burnt  ^^^  <>•« 
n  without  any  fault  of  the  lessor.     Wages  in  miset  burnt 
one  case,  and  rent  in  the  other,  were  due  be- 
je  the  contracts  were  made  \yith  a  view  to  these 
tingencies,  and  such  was  the  nature  of  the  con- 
t  in  the  present  case.     The  only  question  was, 
>  must  run  the  risk,  which  ought  to  have  been 
he  contemplation  of  the  parties. 

Iiis  was  not  a  hostile  seizure,  but  a  civil  deten-  Thatwhateref 
I  or  embargo.     But  however  that  might  be,  it  detcntion*it 

at  any  rate  only  a  temporartr  detention,  fol-  was  only  a 

...  temporary  .d©» 

ed  by  a  subsequent  liberation,  and  did  not  alter  tention»  fol- 
situation   of  the  parties,  or  the  nature  of  the  j^ucmfib^*!^ 
ning  contract..     If  this  was  a  hostile  seizure,  the  tion.anddid 
ght  had  notwithstanding  been  paid,  and  there-  turc  of  run- 
J  th^  wag^s  were  due;  and  ^  fortiori  they  were  °'°*  contract 
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June  g,  181S.  due  if  it  was  only  a  civil  detwtion.  Marine  qook 
^^— *v— ^  tracts  difierad  eoiphatically  from  otharf  in  this  r^i^ 
s'ba^bm's  ""  specti  that  the  seaman's  wages  dq[)ended  on  the  i q^ 
WA6B8.         ^3,  Qf  ^^  voyage.    Where  no  freight  was  cara^ 

by  the  owner^  no  wages  were  due  to  the  men.  On 
the  other  hand^  where  freight  was  earned,  the  m* 
man  ought  to  have  his  wages,  unless  forfeited  jby 
bis  own  misconduct.  There  were  authorities  who? 
MoUoy^  ft68.    capture  followed  by  recapture  did  not  impede  the 

claim  of  the  owner  against  the  freighter,  and  is 

such  cases  the  contract  was  not  dissolved  between 

Caids  of  the     the  master  and  mariner.     |n  all  the  cases  where  the 

ren^and  Isa^'   freight  was  jcfused  after  an  embafgo,  the  grouftd 

4th*R«b^Ad'  ^^'  *****  *^®   voyage  was  not  performed.     Brt 
Bep.  17. 77-     when  the  voyage  was  performed  as  in  the  preasBi 

case,  the  seaman  was  entitled  to  his  wages. 

Then   came  the  question  whether  the  niari99 

had  forfeited  his  wages.     The  defendant  in  eff^ 

promised  and  obliged  himself  to  do  his  duty  aO^ 

obey  ail  lawful  commands  of  the  officers  on  boa^ 

the  ship,  and  not  to  go  out  of  the  ship  witha^ 

leave ;  and  in  default  of  complying  with  thes^  v^ 

cles,  the  Defendant  in  error  was  to  be  liable  to  t|P 

penalties  of  the  acts  2  G.  2.  c.  S65  and  37  G.  3.  ^ 

That  cases  of    73*     All  these  instances  related  to  some  wilful  a^ 

S^X^J.    of  the  «'a"°er  himself.    It  wa,  not  every  ab«n«r 

9ttuited  from    that  made  a  forfeiture.    There  must  be  a  wilful  ah' 

act  of  iiiariner  senting,  and  this  was  negatived  by  the  special  ver- 

bimtelf.  ji^t^  which  found  that  the  Defendant  in  error  bar 

inevitable  ne-   done  his  duty.     Absence  from  inevitable  necessit> 

o^eolfrTsksof  ^^^  ^^^  ^^  ^^  "^'^^  ^^  *^^  voyage,  all  which  ough^ 
Toyageio        to  have  been  in  view  at  the  time  of  forming  the  con- 

wto*liabltr*'   tract.     The  voyage  might  be  slow,  the  ship  mighfl 
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Mdel^jFed  by  catms  orbjr  baffling  winds,  or  de-  June  9.  (81$. 
ainad  in  ports  bjr  foul  wetther ;  and  yet  in  such   ^— v-"*^ 
MMes  there  could  be  qo  doubt  but  the  master  must  sbam9«*»"* 
»y.    l^ut  then  it  might  be  said  that  in  these  cases  ^^°"- 
the  mariner  was  on  board  the  ship^    The  answer 
iras  that  this  was  not  necessary.  The  ressel  might  be  That  not  n^ 
detained  for  weeks  and  months  by  stress  of  wither,  marirZrsbcaU 
IS  in  the  case  of  a  ship  frozen  up,  and  the  mariners  ^?y»  ^^  ^®w* 
taken  out  and  removed  to  a  distance  of  some  miles, 
and  yet  the  elaim  to  wages  would  he  good*    Then 
tgaiQ  it  might  be  said,  that  there  the  men  were 
kept  togetht^r  and  ready  to  do  duty  when  wanted. 
Fbe  answer  was,  that  here  too  tlie  mariners  were 
kept  together,  and    ready  as  soon   as   they  were 
pointed.    But,  waving  that  for  a  moment,  suppose 
mother  accident  had  happened ;  8i|ppose  a  seaman 
■we  sick,  he  could  not  be  busy  about  the*  ship,  1  oieroiu 
ttid  yet  it  was  clear  that  he  must  have  his  wages  chan^er^f^ 
ipon  the  general  law.      This  however,  it  might  Greaves, sU, 
igain  be  said,  waa  the  act  of  God,  and  that  this  606. 
icuistituted  the  distinction.     But  there  was  no  real 
Uatinction  between  the  act  of  God  and  that  of  the 
Uiig*s  enemies,  aa  to  this  purposew    This  might  be 
<sumed  on    the  reason   of  the  thing,    since  the 
■Hnciplc   was,  that  inevitable   necessity,    without 
^ult  of  the  p^rty,  waa  an  excuse.     In  this  sense, 
••ease,   a  blow  wilfully  given  by  another,  came 
^der  the  description  of  the  act  of  God.     There 
^  np  authority  for  th^  distinction.     The  authori- 
^>  on  the  contrary,  were  the  other  way,  as  in  cases  C  Lituss,  U 
^^aste,  where  it  was  a  good  answer  that  it  hap-       '  * 
■i^ed  by  tempest,  the  king*s  enemies,  &c.  without 
y  fault  of  the  party.    Thie  principle  upon  which  Paradyne  r. 
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JoncQ,  1813.  the  authorities  rested  was  this,  that  the  party  was 
^'^■^"v^"^^  not  liable  for  what  happened  from  inevitable  ne-. 
•bambn'8  ""  cessity,  without  his  fault  or  procurement.  It  was 
WAGES.  harcHy  necessary  to   repeat  the  train  of  decisions 

Aleync,  etib.  wherc  the  same  prinoiple  was  recognized  in  cases 
tis^oiio^'  ^^ prpniises  destroyed  by  fire,  where  the  rent  wai 
f64.Y.  B.40.  held  to  be  due. 

Monk  V.  Coo-  They  were  now  arguing  upon  the  supposition  flia% 
P«^  «  Su.  this  was  a  hostile  seizure.  And  here  tlie  case  of 
V.  Wigton,  1  Bergstrom  v.  Mills  decided  at  Nisi  prius  by  Lord 
Z\  d/.%?ndar  ^Idon  was  in  point.  There,  in  a  case  of  capture 
V.  AnUlic.  and  recapture,  the  defence  was  the  same  as  in  the 
haro^'^TOs.  Present  instance,  that  the  service  had  not  been  per- 
Shubreck  ▼.     formed  durincT  the  whole  of  the  voyage.     But  if  the 

S*lmon.SBur.  ^     ^  ,       .  , 

1(537.  voyage  was  performed  with  a  temporary  mtenrop- 

Mi^fsTa  Esp.    ^^^^^  •  *^^  ^^^  services  as  far  as  depended  on  the 
^^'  mariner,  this  was  sufficient.     Freight  was  earned 

^^'  and  wages  were  due.     It  had  been  objected  that 

this  was  a  contract  by  timCy  and  that  the  contra^ 
for  freight  was  by  the  ton.     But  still  the  ship  ^^ 
earning  this  freight  during  the  whole  time  of  tlae 
voyage.      It    was    spread    over   the    whole    tioc^^> 
and  the  amount  might  be  divided  by  the  montb*> 
so  as  to  make  it  appear  how  much  it  came  to  p^^ 
month.     So  if  the  mariner  had  stipulated  for  tb^ 
whole  voyage,  the  amount  of  wages  might  in  the 
same  manner  be  divided  by  the  months.      Each 
contract  was  in  effect  for  the  voyage;  both  were 
commensurate,  and  as  freight  had  been  earned  for 
the  whole,  so  ought  the  wages  to  be  paid.     The 
principle  was   distinctly  rfecognized  in  Hadley  v^ 
Clarkcy  (8  T.  R.  239,)  and  Blight  v.  Page^  (3  Bos, 
Pull.  295,);  and  inRobertson  v.Eure,  (l  T.  R:  127,> 
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ind  Pratt  v.  Cuff^  cited  in  Thomsom  v.  Rorvcrqft,  Jane  9, 1813. 
[4  East.  43,)  the  doctrine  was  admitted  by  inference  ^"^"v— "-^ 
peculiarly  cogent.  The  whole  of  the  cases  were  ssAMBir't  "* 
with  them  upon  the  principle.  waom. 

But  this  was  not  properly  a  hostile  seizure.     It 
was  only  a  tem}X)rary  detention ;  and  such  it  ap- 
peared in  the  findings  of  the  special  verdict.     In 
this  light  it  was  considered  by  the  British  Govern- 
ment, as  appeared  from  the  Orders  in  Council  of 
the  Uth  and  ]6th  Jan.    1801.     The  mere  act  of  Molloy,  b.  s. 
seizure  -was  not  necessarily  ^  capture,   though   it  Ham?ltonT. 
might  turn  out  to  be  so.     It  was  merely  an  in-  Mendez,  sj 
choate  act,  to  which  the  final  result  had  a  retro-  Gosst.  W^i. 
ipect  and  showed  its  nature.     In  the  present  case  it  ^i^^Rob  *i3?*' 
urnfed  out  to  be  only  a  temporary  detention.     The  GcitruydM,  2 
iailors  returned  to  the  ship,  and  the  voyage  was'  g^^g,'      ' 
completed. 

Another  point  was,  that  the  master  or  agent  had 
"■"Bceived  the  mariners  again  on  the  old  contract,  no 
^ew  one  having  been    formed ;    and  the  Session 
^ases  clearly  proved,  that  where  servants  were  re- 
vived after   a  temporary   interruption    the  wages 
^ere  due  for  the  whole  time.     It  was  besides  a  clear 
principle  of  mercantile  law,  that  wages  attended  on 
freight.     It  might  be  hard,  that  in  a  voyage  usually 
rf  three   months    the  owner    should   have  to  pay 
during  a  detention  of  six' months;    but  the  loss  Reasonable 
would  be  harder  still  on  the  mariner ;  and  it  was  thai  he  who 
more   r^sbnable  that  he  who  earned  the  -freight  should  bear 
thould  be  subject  to  the  consequences  of  the  risks  of  "sks  of  voyage. 
he  voyage. 

Holt  (on  the  same  side.)     The  writers  on  em- 
bargo divided  it  into  two  sorts:  1st,  Precautionary, 
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Jmieo^  1818.  2d,  Fof  procuring  a  pkdge.     The  second  diflercc^ 

^*— v-^-^  from  the  first  in  this,  that  it  was  marked  with 

sBAumvCt^  hostile  force;  bat  if  the  result  was  not  hostile  it 

wAOBs.  g|;j]i  j^j,  embargo;  if  war  ensued,  it  was  tlien 

3i«ure^°!J»k     »  capture  ab  initio.    Capture  cs  vi  ttrmini  impli 
pbce.  if  rwult  ^  \^^   embargo  only  a  detention.     In  the  prosei^t 
•till  an  em-     case  tlicrc  was  no  capture,  no  sale,  no  condeBii 
^^'^^^  tion.     It  was  nothing  but  an  embargo,  and  if 

there  was  an  end  of  the  ijiftestioii,  as  Uie  Phuatifi'. 
in  error  was  bound  by  law  to  pay.     There  was-  in 
Intmoptbn     interruption  of  the  service,  but  no  intemiptiM  mi 
blifl^lS'  the  obligation.    There  were  three  ways  of  dissoWi^ 
ruption  of  the  a  contract :  Irt,  by  consent  of  the  parties,  3d,  b^  « 
/      default  of  some  or  one  of  them,  3d,  by  constrao- 
tion  of  law.    There  was  vto  dissoluftion  in  this 
by  consent  of  parties,  or  by  the  de&ult  of  the 
riner.     If  dissolved  then  it  must  be  by  consUiCiiaRn 
of  law.     Contracts  might  be  dissolved  by  ooDstmo- 
tion  of  lai%,  ist,  from  their  nature,  Od^  firom  tl>^ 
presumed  consent  of  parties.    But  none  of  tbe0^ 
grounds  of  dissolution  existed^  here.     This  wsi  ^ 
inarine  contract,  of  which  all  the  risks  and  coss^' 
quences  fell  upon  the  capitalist,    except  in  cii^ 
where  freight  could  not  be  recovered.     The  sbod 
could  not  resist  the  force  to  which  they  were  ^^ 
posed,  and  it  would  be  monstrous  to  say  that  ^ 
such  circumstances  they  ought  to  have  attempt^ 
it.     It  was  not  from  any  fault  of  theirs  that  tb^ 
were  not  on  board  in  the  performance  of  their  dtt*?* 
and  the  suspension  of  that  service  could  not  th^^ 
fore  be  held  to  dissolve  the  contracts     The  aa^^ 
equitable  rule  prevailed  in  the  case  of  Perry^    ^' 
1  Bar.  foO.      Royal  Assurance  Company. 
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Mt.  "Gaseke  (for  Ptaiiitiff  in  error,)    Tte  De-  June  9,  »it. 
ftndavrt  in  error  had  not  put  himself  in  a  condition    ^-^^v-— ^ 
to  receive  the  wages  claimed.     He  might  say  that  seambv*!* 
the  performance  of  the  service  was  a  condition  pre-  ^^°"- 
cedent,  and  so  it  had  been  considered  by  those  who  Pimttff  in 
drcir  the  pleadings  on  the  other  side,  as  an  attempt  I^^'ji^ 
had  been  made  to  show  that  the  whole  had  been  foVmance  of 
performed,    bat  without  success.     When  a  party  TOndtdon*p»- 
ftmght  compensation  he  ought  to  show  that  the  ser-  ««*«oi. 
tiee  was  performed,  or  that  he  was  prevented  from 
performance  by  the  party  against  whom  he  sought 
Compensation.    The   caSb  of  Paradyne  Vn  J^ne,  Alcyae^s?. 
ttd  the  cases  there  cited  were  not  strictly  applica- 
ble to  the  present  case.     Here  the  contract  was  for. 
Wsfres,  not  during  the  whole  voyage,  but  at  so  muK^h 
per  month,  and  the  Defendant  in  error  had  been 
pwl  at  thaft  rate  for  the  time  he  was  in  the  Plaintiff's 
^■ervice*    There  was  no  occasion  to  stop  to  inquire 
Whether  or  not  the  acts  of  God  and  of  the  king's 
Enemies  were  not  thersame  in  efiect  in  the  parti* 
^^lar  cases  referred  to;  but  by  the  marine  law^  Thatcaptora 
^pture  put  an  end  to  the  claim  for  wages.    The  ^1*^"^^^ 
present  case  did  not  go  so  far.    The  Plaintiff  in  «^««  ^^ 
•fror  only  sought  to  relieve  himself  from  the  pay- 
Hient  of  wages  for  that  time  during  which  he  had 
Ho  benefit  from  the  Defendant's  service.    It  had 
been  said  in  the  course  of  the  arguments  in  this 
case^  that  it  was  not  necessary  to  inquire  whether 
Or  not  this  was  a  hostile  seizure.    But  hostile  or 
JHot  hostile   made  all    the  difierence.     This  was 
lidC  a  ca^  of  forfeiture  of  the  whole  of*  the  wi^s, 
Wt  Only  a  forfeiture  during  the  time  the  mariner 
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Jane  Q,  1JI3.  the  time  he  was  kept  out  of  the  ship,  as  fiiuad  in  ibn 

Special  verdict. 


SlfSAHOO.—- 
WAGES. 


The  Judges  attended   this  day,  and  the  hqirm 
July  19, 1813.  Chief  Baron  delivered  their  unanimous  opinion  thi^ 

the  Plaintiff  was  entitled  to  recover. 


Lord  Eldon  (Chancellor).    This  appeared  to 
to  be  a  cas^  of  considerable  difficulty ;  but,  on  d^ 
whole^  he  concurred  in  opinion  with  the  Judges. 

Judgment  of  the  Court  below  affirmed. 

Agents  for  Piaintiff  in  Error,     Atchesok  and  UoMAflr;^ 
iligeot  for  Defendant  in  Error,  RiPKNoaAif  • 


ENGLANP. 


Feb.  IS.  15. 
1813. 


QDESTIOV   AS 
TO  A  NUI- 
SANCE IN 
F0RT8M0UTB 
HARBOUR. 


APPEAL  FROM  THE   COURT  OF  BXCHSdUEI. 

Parmeter  and  others — Appellants. 
Attorney-General — Respondent. 

The  Appellants,  claiming  under  a  grant  by  Charles  I.,  of  thc8» 
between  high  and  low  water  marks,  along  the  coast  of  ^ 
cdunty  of  Southampton,  erect  a  wharf,  dock,'  &c.  bel*** 
high  and  low  water  oiarks  in  Portsmouth  harbour,    li^' 
roation  to  abate  this  as  a  nuisance.    No  possession  of  ^ 
particular  spot  under  the  grant,  till  1784.    Court  of  E^' 
chequer  decree  a  removal  of  the  nuisance,  and  this  ddc^ 
affirmed  by  the  Lords,  solely  on  the  ground  of  non»i 
to  this  particular  place^  M-ithout  reference  to  geBcnd  v 
of  grant. 

X  HIS  was  an  appeal  from  a  decree  of  the  Coa^^ 
of  Exchequer,  made  in  a  cause  commencing  ^ 
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)rmatioa  filed  by  his  Majesty^s  Atton^y«-General  F^W  ip.  in. 

Hikiry  term,  1 803,  for  tbe  purpps^  of  aiding  ^^^^*         j 

auisance  m  PorUmoutb  harbour.     The  iofor-  auuprio^rAt 

lipn  sUted,  that  in  1734  thfj  Defendants  (Appd-  irn^^ 

ts)  began  to  eri^  and  did  ^reqt^*and  make  on  FonTmoimr 

^o^wrt  side  of  Portsmpvth  barbour,  apd  within  iiffof,^tion, 

!  l^gh  And  low  water  inark$  there,  and  n^r  to  a  Hil.T«  isoa. 

ce  which  had  been  commonly  used  for  the  moor* 

;  his  M^esty^s  ;^ips,  and  <^e4  the  King*s  ]V|oor- 

:»,  a  .c^xtaia  wharf^  <m^yi  of*  ^t^^y  (with  a  stpre* 

l»fi,  Sm.  at  tb^  fsid^,)  connected  with  the  fbore 

a  wooden  bridge,  and  extending  from  the  sj^re^ 

bigh  water  mark,  toward*  the  low  water  mark.  Appellants 

I  feet,  and  in  this  wharf,  quay, -or  ajtage,  the  De-  &^!^bc*we«i^'  * 

4ants  had  placed  the  hull  pf  »  large  ship,  to  serve  Jl^*S»rkr 

a  dry  dock ;   and  near  the  side  of  tb^  wharf 

ween  high  and  low  water  warks,  they  had  placed 

4ber  large  ship  for  the  same  purpose,  embanking 

'  intervening  space  with  stones,  soil,  and  rubbish, 

form  a  communication  between  the  last  .mentioned 

pand  the  wharf;  and  also  that  the  D^endantV 

I  inclosed  a  certain  piece  of  mud-land  in  the  said 

:bour,  between  high  and  Ipw  wati^r  marks,  ^  a 

iber-pound,  &c. 

rh^  information  then  stated,  ^'that  the  said  wharf.  The  i^hMf, 

uay,  or  stage,  dock,  bridge,  storehouse  and  tim-  ^l^^ti^ 

er-pound,  and  other  buildings,  erections,  and  toiheharUw. 

^rks,  which  had  been  so  erected,  built,  and  made 

%  aforesaid,  were  a  nuisancp  and  injury,  a^d  if 

Wtinued,  would  be  a  great  nuisance  and  injury 

>   the  said  harbour,  and  would  prejudice  the 

foD^d  moorings,  and  would  also  be  an  obstruo- 

i<m  to  a  quantity  pf  wat?r  prppprtipnable  to  tb^ir 

22 
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Feb.  13. 15.  ^'  dimensions  coming  into  and  going  out  of  the  m^H 
[^^^'  J '  "  harbour  on  each  flux  and  reflux  of  the  tide,  a«id 
XEVESTtoK  AS  ''  thereby  prevent  a  great  scouring  and  cleansing  ^ 
TO  A  irui-       <c  tjjg  lower  part  of  the  channel  of  the  said  harbaajr 

5ANCE  IK  ,  *^  J 

FORT8MOTJTU  "  of  sollagc  tHcrc,  and  greatly  endanger  the  loss  cat 

**  the  said  harbour;  and  that  if  similar  erections,    ] 
^^  buildings,  and  works,  should  be  made  in  all  par^^ 
^^  of  the  said  harbour  between  high  and  low  waU^^ 
'^  marks,  the  same  would  entirely  destroy  the  sA  ^ 
''  harbour,  or  render  the  said  harbour  useless,  es^ 
^'  that  his  Majesty*s  ships  and  vessels,  and  otb^^ 
"'^  ships  and  vessels  of  burthen,  would  not  be  ab^Be 
to  come  into  or  go  out  of  the  said  harbour  if=^tf 
they  had  always  been  used  to  do ;  or  if  such  shif  ^g 
^^  and  vessels  should  be  able  to  come  into  or  go  wr  it 
'^  of  the  said  harbour,  the  same  would  not  be  ibK^  Je 
-*^  to  remain  long  there,  or  ride  with  any  safirtj--  "/ 

The  information  then  prayed,  that  the  nuii 
might  be  abated,  and  the   Defendants  restraii 


from  erecting  any  other  works,  &c.  of  the  sas 
description. 

The  Defendants  in  their  answer  insisted,  that 


erections  in  question,  instead  of  being  a  nuisanc^^^ 
were  of  great  use  to  the  harbour.     They  also  state^^ 
Tirtcof  Ap.     their  title  to  the  soil  on  which  the  erections  wci*^ 
gramby^Cha!  n^^de,  as  derived  from  a  grant  by  letters  patented' 
^'  * ,   King  Charles  I.,  in  l031,  "  at  four-pence  per  acre,       ■ 

"  to  certain  persons  thertfin  named,  and  their  heirs>  j 
**  all  and  singular  the  lan<ls  and  marshes  surroundco 
"  and  overflowed,  or  subject  to  the  overflowing  ^^ 
"  the  sea  in  the  county  of  Southampton,  from  the 
^*  county  of  Sussex,  beginning  at  Emsworth,  to 
*'  Hurst-Castle,  n^far  the  confines  of  the  county  ol 


I 
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^^  Dorset,   containing  five  thousand  four   hundred  Feb.  13.  u. 

•*«nd   thirty-two   acres^    or  thereabouts^  and  that  ^^^'^'  ^ 

*'  they  the  said  Defendants^  or  some  or  one  of  them,  question  as 

"  bad  purchased  of  some  persons  or  person  claiming  ^°  ^  *^*' 

'^  under  such  letters  patent  a  large  quantity  of  land  portsiiootb 

'*  within  the  said  harbour  of  Portsmouth,  and  be- 

'^  tween  the  high  and  low  water  marks  aforesaid, 

**  whereon  or  wherein,  or  on  parts  of  which  they 

^^  the  said   then   Defendants,  or  some  or  one  of 

'^  them,  had  erected  and  made  the  said  wharf,  quay, 

*^  or  stage,  dock,  bridge,  storehouse,  and  timber- 

"  pound,  and  other  buildings,  ^erections,  and  works 

^^  as  aforesaid.**     The  Defendants  likewise  claimed 

the  benefit  of  the  Act,  Q  Geo.  3.  cap.  16. 

After  witnesses  examined    on   both  sides,   and 
much  contr^idictory  evidence  given,  the  cause  was 
first  argued  in  the  Court  below,  principally  upon  the 
question  of  nuisance;   upon  which  the  Couit  did 
not  deliver  any  opinion;  but,  on   the  16th  day  of 
"^ay  1811,  ordered  that  it  should  be  re-argued,  by 
^ne  Counsel  on  each  side,  on  the  17th  day  of  June 
fallowing,  as  to  the  validity  and  effect  of  the  letters 
Patent ;  and  the  cause  accordingly  came  on  to  be 
^^-argued  on  the  last-mentioned  day ;  and  on  the  23d 
^ay  of  December  1811  the  Court,  by  its  decree,  de-  ssdDecem- 
^lared  "  that  the  fight  to  the  soil  in  the  pleadings  ^r«{^' 
•*  mentioned  therein  was  in  his  Majesty,  and  there-  abate  the  nul- 
*^  upon  decreed  that  the  wharf,  quay,  or  stage,  docks, 
"bridge,  storehouse,  timber-pound,  and  other  erec- 
tions and  works  erected  and  made  by  the  Defendants 
on  the  piece  of  gi*ound  within  the  harbour  of  Ports- 
"  mouth,  between  high  and  low  water  marks,  should 
^'  be  abated  and  removed,  and  that  the  Appellants, 
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Feb.  19. 15.     "  or  some  of  therti^  should  forthwith,  at  then*  6Wn 
\^^^        J  "  pense,  pall  down  and  remove  the  same^  and  shovftJi/ 
ouEiTiow  Af  *'  be  restrained  by  the  injunction  of  the  Court  firon? 
lAvcn^v        *^  making,  setting  up,  or  erecting  any  other  erccfionf^ 
poRTSMouTrt  «  btiildinc:s,  or  works  on  the  soil  in  the  pleadings 

"  mentioned. 
/i»pcai.  From  this  decree  the  Defendant  appealed;  and, 

upon  an  assurance  by  the  First  Lord  of  the  Admi- 
ralty in  his  place,  that  the  very  existence  of  Porto- 
rhouth  harbour  might  be  endangered,  unlesi  the 
question  was  speedily  decided  one  way  or  other, 
the  cause  was  advanced  and  heard  out  of  its  coane. 
Sir  T.  Plutner  and  Mr.  Jerois  contended,  tbit 
the  decree  ought  to  be  affirmed  on  these  grounds : 
1  St,  Because  the  letters  patent  under  which  the 
Appellants  derive  their  title  were  absolutely  void 
ab  initiOy  and  of  no  effect. 

2dly,  Because,  admitting  the  said  letters  patent 
to  have  been  originally  good  and  valid  in  law,  A^ 
same  have  been  abandoned. 

3dly,  Because  the  said  wharf,  quay,  or  stage,  dock, 
bridge,  store-house,  counting-house,  pitch-hon«^» 
timber-pound,  and  other  buildings^  are  not^  nor  is 
any  part  thereof  locally  within  any  of  the  premie* 
granted  by  the  said  letters  patent. 

4thly,  Because  all  the  erections,  buildings^  tod 
premises  in  question  are  a  public  nuisance ;  and  are 
prejudicial  to  the  harbour  of  Portsmouth,  and  tend 
to  lessen  the  depth  of  water  in  the  said  harbour,  and 
to  destroy  the  same. 
Hale  de  Jure  They  argued  that,  in  the  first  place  the  grant  was 
*^'  void  as  to  the  soil  in  question,  upon  the  ground  that 

the  King  could  not  grant  his  Jus  privatum  in  p^ 
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juAce  to  his  JUS  publicum.    It  was  void  on  another  Feb.  is.  i5. 
gromd,  tiz.  the  variance  between  the  commissioiv  ^^^^'        m 
afid  inquisition  on  which  the  grant  was  (bunded.  ai^BBTxoir  as 
Tte  conraiission  was  to  consider^  whether  the  re*  g^^^i' 
vcrrae  would  be  benefited,  and  the  grant  of  use  to  pocrsMoimc 
his  Majesty,  his  heirs,  and  successors.    The  inquisi-* 
tkm  upon  this  did  not  follow  the  terms  of  the  Com- 
iriission,  fbr  it  proceeded  on  private  grounds  and  en- 
tirely lost  sight  of  the  interests  of  the  Crown  and 
re^tiue ;  and  it  did  not  appear  that  any  part  of  the 
rent  reserved  to  the  Crown  had  been  paid.   Besides; 
no  pMsession  had  been  taken  of«  the  spot  in  ques- 
tion, under  the  grant,  till  1784,  so  that,  thoi^  the 
grant  were  valid  and  included  this  particular  ptace^ 
it  had  been  abandoned  by  non-user.    But  the  evi- 
ience,  they  submitted,   proved  that  the  place  in 
{Uestion  was*  not  within  the  terms  of  the  grant  at 
lit ;  and,  at  any  rate,  the  title  to  the  soil-  couM  not 
ostify  the  erection  upon  it  of  a  public  nuisance*        s  Antt  601^ 

Musts.  Hart  and  Johnston  (fbr  the  Appellants). 
^here  was  evidence  op  the  part  of  the  Appellants^ 
hat  the  works  which  they  erected  were  no  nuisance. 
Biit,  at  any  rate,  the  object  of  the  infbrmationhad  been 
to  abate  the  nuisance,  if  the  erections  in  question 
should  be  considered  as  such.  The  title  to  the  soil 
bad  only  incidentally  come  into  question,  and  ftfeir 
Lordships  would  hardly  decide  that  point  without 
he  judgment  of  a  Court,  where  the  facts  could  be 
nore  accurately  examined,  than  in  a  Court  of 
ikjuity.  If  then  these  erections  ware  to  be  abated 
18  a  nuisance,  the  Appellants  ought  to  have  com- 
lensationj  since  they  were  begun  under  the  eye  of 
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Feb..  13. 15.    the  government  officers,  in   1784,   nearly  twent^^ 
^^^^'         J  years  before  the  inforinatipii  was  filed.     As  to  th^  , 
auBiTioN  A8  question  of  abandonment  by  non-user,  or  want  ca/ 
tAHcf?*       possession  taken,  possession  of  some  of  the  plao^y 
PORTSMOUTH  compfised  in  the  original  grant  had  been  -taken,  md 

possession  pt  pai;t  in  such  a  case  was  virtual  posses- 
sion of  the  whole.  The  evidence  on  the  other  side 
did  not  show  distinctly  that  this  spot  was  not  com- 
prised in  the  grant;  and  it  would  be  extrepidy 
^ard  if  there  was  to  be  a  forfeiture  for  mis-user,  when 
the  works  were  carried  on  under  the  eye  of  the  go- 
vernment officers,  without  any  legal  steps  taken  to 
prevent  their  progress ;  and  when  they  were  only 
'  such  as  were  made  use  of  in  places  of  a  similar  de* 
scription. 

jPord  Jiedesdale.    This  grant  might  affect  the 
fands  of  a  great  number  of  proprietors  on  the  sea 
coast.     The  places  included  in   it  were  only  de* 
scribcQ  generally  with  a  reference  to  maps,  Wnicn 
were  not  produced.     Jt  might  be  a  question,  tber^ 
fore,  whether  the  grant  was  not  void  for  incertainty* 
If  the  maps  were  produced,  that  would  be  anotb^ 
case ;  as  by  decided  cases,  if  there  was  a  referent* 
to  a. certainty,  that  would  be  sufficient;  or  if  thct^ 
was  a  prescriptive  possession  from  which  a  graf^^ 
was  to  be  presumed^    But  of  the  spot  of  ground  ^? 
question,  there  had  been  possession  only  for  abo*^ 
twenty  years,  before  the  information  filed. 

Lord  Eldcn  (Chancellor).  He  did  not  see  cleaf^- 
bow  the  space  between  high  and  law  water  ma^^ 
jpould  be  represented  in  maps.    There  appeared    ^ 
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er  way  here  of  making  good  the  title,  but  by  Feb.  ia.15. 
wing   sufficient  possession.     In  this  case  there  \^V'         ^ 
I  no  sufficient  possession,  for  the  Crown  had  still  qubstiovas 
lained  in  possession  for  upwards  of  one  hundred  g^J^^°'' 
1  fifty  years,  which  created  a  presumption  against  Portsmouth 
own  grant.     If  there  had  been  possession  under  crown  id  do*. 

Appellants*  title  for  sixty  years,   then  there  «e»»ion  for 
lid  have  been  an  adverse  possession  agamst  the  years  after  the 
)wn ;    but  they  could  show  nothing  more  than  Ji-hich^^"^ 
session  for  nineteen  or  tweoty  years.  yumedagaiim 

Mr.  Hart.  Possession  had  been  taken  of  part,  and  ApJ^lbnu^ 
t  was  virtually  possession  of  the  whole.  ^uiet  posief- 

J  ^  sion  for  only 

Lord  Eldon.     But  how  did  it  appear  that  this  20  yean,  and 
I  a  part  of  the  ground  comprized  in  the  grant  ?       adverscT"** 
Mr.  Hart.  Tliat  was  an  additional  reason  for  not  •jonag^nit 

I.  tne  crown. 

iding  the  question  of  title,  till  the  matter  should 
further  investigated. 

decree  of  the  Court  of  Exchequer  affirmed,  upon  Decree  of  the 
ground  of  non-user  as  to  this  particular  place  aSrmedL' 
rely,  without  reference  to  the  general  question 
:o  the  validity  of  the  grant,  or  the  right  under  it 
>ther  places. 

Agent  for  Appellants,    Grbgory. 
Agent  for  Respondent,  Bicknsl. 
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AfftAL  tm6M  ftit  covtr  or  «kisio«i» 

TtJmxn  snd  others  (Underwriters) — Afptllmti^ 
Kbni>£Rson  and  another  (Merchants)* — Reipmdcut^^ 

AN1> 

Hendeeson  and  iCnother  (Merchants) — AppelUmfs* 
Fettes  and  others  (Underwriters)— 22e4;poiufeft/«. 

Mty  SIJSI9.  Insurancs  on  a  ship  engaged  in  the  African  wood  and  mwj 
^'-^i'-v^— ^       trade,  without  station  her  co-operation  with  another  sB^    ; 
nrsQRAVCB.        This  nrataal  co-operation  or  tading  pnwed  to  hive  oooaioo- 

ally  prevailed  in  African  vqjrages^  Ixit  the  utagd  not  l»  Ml- 
plete  as  to  render  it  unnecessvy  to  communicate  ths  Act 
expressly  to  the  underwriters.  Decided  that  this  vmtM' 
cealment  of  a  material  &ct^  and  fe^l  to  the  policies. 


Jl  his  was  a  question  between  the  assnred  mi  QO- 
derwriters^  arising  npon  certain  policies  of  insuranoei 
effected  upon  the  ship  Imperial  and  her  cargo,  ^ 
gaged  in  the  African  trade. 

The  original    order    of  the    insurance  was  as 
follows  :— 
Jan.  18, 1803.       "  Please  effect  2^000/.  upon  5-6ths  of  the  ship  ^ 
d^nT^*"'  "  ^^^  whole  valued  at  10,000/.,  per  the  Imperial 
Seiier.ofLi-     ^*  Thomas  Marshall,  at  and  from  Liverpool  to  tb^ 
M^.'Lid-    "  coast  of  Africa  and  the  African  islands,  during 

£d°rokcrf,    "  ^^^  *^3^  ^"^  ^^®  ^^^^^  ^°^  ^^^  thence  bad^ 
Leith.        *   "  to  Liverpool,  with  liberty  to  exchange  goods  m^^ 

other  ships,  at  6/.  per  cent.    The  Imperial  vr^^ 


(t€ 
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^I&tcty  built  dt  South  Shields^  ortginsdly  intcfnded  Mvftuuts. 
*^ft>ir  the  8ervi(ie  of  the  E^«t  Iiidia  Company,  is   "^      ^      ' 
•*530  tons  register,  <!opper-fiuJteiiied,  and  copper* 
'^  shedtbedf  up  to  the  bends,  and  intended  to  sai!  in 
^^al^out  &  week.     Upr^'ards  ofSfiCX)!.  has  been  done 
^099   her  on  these  terms  to-0AY  here.    As  your 
^  vt^mdtt^rltefs  Thay  fiat  he  accustomed  to  these 
}^  risks  J  it  may  be  necessary  to  say,  thjit  we  purchase 
^  na  sUpotSj  tior  does  the  ship  go  (o  the  West  In- 
"  dies :  we  barter  the  produce  and  manufactures  of 
^^fkis  country  for  the  produce  of  Africa^  dye- 
'^  Wood,  ivory,  bees-waic,  palm-oil,  fee.** 
Upan  the  fitith  of  this  representation^  insurance  lonaiooeB 
;   to  ti^e  eiCtent  of  2,0CX)/.  wa^,  on  the  2 1st  of  Ja-  Iflh^ecTAmi 
ftwy,  I603,  effected  on  the  j/'ijO  Imperial,  '*AC  ^•^•^•^ 
^  tod^from  Liverpool  to  the  codst  of  Africa  and  the 
'^  African  islands,  during  her  stay  and  trade  there, 
''  and  from  thence  back  to  Liverpool,  with  liberty 
^*  td  exchange  goods  with  other  ships.** 

The  next  insurance  made  was  upon  the  cargo.  June  i8»iso3# 
iTie  policy  was  dated  18th  June,  1808,  and  was  in  ®"*^»^» 
"^fcese  terms : — ^^  At  and  from  her  arrival  twenty- 
^*  four  hours  at  her  first  place  of  trade  on  the  coast 
**  of  Africa  to  Liverpool.** 

A  third  policy,  also  on  the  cargo,  was  effected  ^ho  on  cargo, 
1  «t  November,  1 803,  "  At  and  from  Africa  and  the       *  ' 
*^  African  islands  to  Liverpool.** 

Tlie  order  upon  which  this  insurance  was  made,  Ordor  mpon 
^^^  dated  29th  October,  and  bore,  that  the  Impe-  sonQce  wm"** 
^^l  "  was  left  well  at  Old  Calabar,  on  lith  June  Tt'i^L^^^ 

.ctf  t  *^      .       ,  ,  Oct,«9,  ISOS^ 

last,  faking  $n  her  cargo,  and  was  expected  to 
*'  leave  the  coast  in  all  October.** 
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Mty9i»i8is*      A  fourth  policy,  upon  the  cargo^  was  entered  ic^ 
^"-■^v^"-'  on  26th  November,   1 803,  "  At  and  from  Afri^ 
Fourth  policy*  ^^  and  the  African  islands  to  Liverpool/* 
SoT?^^iW3.      ^^  representation  upon  which  this  last  policf 

was  entered  into,  and  which  was  inserted  in  tbe 
slip,  stated,  ^^  By  advices^  the  Imperial  is  suppose^ 
^^  that  she  would  leave  Africa  about  this  time,  and 
in  July  last  she  was  described  a  new  ship,  oop: 
per-fastened,  and  coppered  to  the  bends,  and  had 
six  six-pounders  and  thirty-five  people.^ 
Plan  of  the  It  appeared  that,  according  to  a  plan  occasionally 

tSTSdin^"'  adopted  in  the  African  trade,  the  owners  of  the  Inh 
by  the  George  perial  had,  in  October,  1802,  sent  out  the  Gwtp, 
boih  belong-*  a  smaller  vessel,  to  take  a  cargo  for  herself,  and 
^^heume  ^i^  contract  for  one  for  the  Imperial.     The  Geoig% 

pursuant  to  the  instructions  to  the  Master,  pro- 
ceeded to   Gaboon,  took   in   some  barwood,  con- 
tracted for  more  for  the  Imperial,  which  was  ex- 
pected to  arrive  in  two  months  after,  and  then  pro- 
ceeded to  the  Camcroons  and   to  Calabar,  where 
she   took    in    ivory,  palm-oil,   &c.     The  Imperial 
sailed  in  January,  J  803,  and,  according  toiDStroc- 
tions,  proceeded  to  Gaboon,  where  she  took  in  & 
certain  quantity  of  barwood  and  ivory^  with  which 
she  proceeded  to  Calabar,  where  she  met  the  GeorgCj 
on  board  which  she  put  all  her  ivory  and  spare 
barwood,  and  received  from  the  George  all  that  r^ 
mained  of  her  outward  cargo    (the  African  trade 
being  carried  on  by  barter  only)  and  superfluous  stores^ 
the  object  being,  by  means  of  the  exertions  of  bo"* 
ships,  to  dispatch  the  George  with  a  full  cargo,,  ^' 
fore  the  Imperial  began  to  trade  on  her  own  accott^^ 
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fact  of  the  mutual  or  combined  trading  was  not  May3i,i8i9. 
OQunicated  to  the  underwriters,  and  the  con-  ^"'"^'^'^^ 
nent,  it  was  contended,  was  of  a  material  fact.  The  fact  of  tb« 
;  the  risk  was  varied  and  increased  by  the  con-  ™«<u»J^«^»n? 

J  not  c«mfnoQ|« 

ent  protracted  stay  of  the  ship  in  that  pestilen-  cated  to  the 

,.       .       ft  underwriten. 

Mimate,  &c. 

he  Imperial,  after  having  nearly  completed  her  The  lameriftl 
0,  was,  ou  the  14th  of  February,  1804,  cap-  ^'P^"'**''  • 
1  by  a  French  privateer. 

be  underwriters  in  Scotland  having  refused  to  ist  Cause. 
B  the  loss,  actions  were  raised  against  them  in  Ielb1rto"s«tdo 
Court  of  Admiralty ;  one  on  the  ship  pohcy,  '?»»» and  ac- 
others  on  the  three  cargo  policies,  which  last  assured. 
)  conjoined  by  the  Judge  Admiral,  who,  in  all  Judge  AdmSr 
actions,  pronounced  in  favour  of  the  assured.  [„  £'!Jj"JJ"Jf^ 
underwriters  then  carried  the  matter  into  the  th«  asfurcd, 
rt  of  Session,  by  two  bills  of  suspension,  which 
Lord  Ordinary  conjoined,  the  question  on  all 
x)licies  being  the  same. 

he  underwriters  having  been  directed  by  the  Underwriters 
1  Ordinary  to  give  in  a  condescendance  of  the  i*,I*'a'<^JdJ''* 
iculars    on    which    they   relied,    they  insisted  scendance. 
fly  upon  this,  that  the  ship  did  traffic  in  slaves,  that  the  ship 
ih  was  contrary  to  the  representation ;  and  that  ^***^  ***  •^^'^' 
Imperial  was  not  entered  at  the  Custom-House 
erms  of  the  SQth  Geo.  3.  cap.  80,  sect.  1,  for 
ding  her  to  trade  in  slaves.     The  underwriters  Underwritera 
not,  at  this  time,  appear  to  be  aware  of  the  fact  orthe^^muUM? 
he  combined   or  mutual  trading.  '  The   Lord  trading, 
inary  then  ordered  the  Chargers  (assiured)   to 
luce,  upon  oath,  the  instructions  to  the  Cap- 
3  of  the  Imperial  and  George,  and  the  corre- 


328  CASES  IN  THE  HOUSE  OF  LO|U>S 

M«73i,i8U.  ^pondence  between  them,  with  excerpts  fironji  entraii 
^^^-v— ^  ia  their  books,  as  ffo*  as  these  documents  related  inf 
wjuEAvcB.    ^^  point  of  trafficking  in  slaves.    These  bavn^ 

been  accordingly  pnnluced,  the  Lord  CMiouf 
Fd».  laiso?.  prononounocd  an  interlocutor^  ^^  finding  tibat  thf 
ihairS^ihip  *'  Suspenders*  (underwriters)  averment,  that  the  4up 
^^tiniUY^  '^  Imperial  had  been  employed  in  the  ^Ime-ir^ 
Mfuwnt^t-  '^  during  the  course  of  the  voyage  insured  )¥S9  ngt 
•fi^e'i^^'  "  ^^'y  not  proved,  but  was  clearly  disprpved***   He  j 

underwriters,  after  representation  to  the  Liord  Ordi-   ! 

nary,  reclaimed  to  the  whole  Court ;  th^  interim- 

tors  reclaimed  against  were  adhered  to,  and  the  oa- 

derwriters  thereupon  appealed, 

fd  Ctme.  The  combined  trading  bavijng  been  discovered  hf 

"S^tnidr"^  the  production  of  the  documents  mentioned  in  the 
discoTered.  ahove  cause,  some  of  the  underwriters,  in  the  ixMSS 
thJ  wider"  ^  time,  presented  a  bill  of  suspension  against  a  tfaiot- 
wnten.         ^^^j  charge  under  tiie  policies.    This  newcWP 

came  to  be  discussed  before  Lord  Meadowbank)  f^ 

Ordinary.     His  Lordship,  after  some  previous  pi^ 

Ihc.\9,'i909.  ceedings,  pronounced  an  interlocutor,  ^'  aUowingthc 

^^  Chargers  to  prove  that,  according  to  the  uftiff* 
*'  standing  of  those  engaged  in  the  African  irikt 
liberty  to  exchange  goods  with  other  shifn^  ^* 
ports  a  liberty  not  only  to  barter  and  sell^  but  ^^ 
^^  aid  another  ship  in  providing  her  spiedily  vM^  ^ 
"  homewafd  cargo y  without  regard  to  anyfrifpr* 
^'  tion  between  the  goods  so  delivered  or  reca^'odi 
*^  and  allows  them  a  proof  of  all  facts  and  cincofO' 
^^  stances  relative  thereto ;  allows  the  Suspenders  ^ 
'^  conjunct  probation.**    And  on  advising  the  pto^ 
with  the  whole  case,  tliis  interlocutor  was  f^ 
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onoed:  ^'  fiaving  cemimed  coosideratkux  of  tbeae  ltfay^i«j8ia» 
XM^oined  processes,  and  advised  the  proof,  pro-   ^— -v— 7^ 
lagtions,  and  debate,   finds,  that  the  privilege  jl|^!'^']^\. 
pecified  in   the  di&rent  policies  of  insurance,  Judgment  of 
Pt/ik  aberty  to  exchange  gmdi  zvUn  any  'other  dowbank,  n* 
hip  or  ships  ;  or,  mitJk  Ubertjf  to  exchange  goods  JJ^^twd- 
nth  every  wsscl  or  vessels;  does  not^  in  com*  ^^g. 
QOtt  laaguage,  and  without  a  peoiUar  convent- 
ional meaning,   import  a  liberty  to  exchange 
[oods,  without  regard  to  observing  any  proportion 
Q  bulk  or  value  between  the  goods  so  exchan^ged ; 
iod  still  iess^  that  the  exchange  may  be  so  con* 
Ittcted  by  the  vessels  insured,  «s  that  it  should 
etard  the  completing  of  her  own  cargo,  and  |uxm 
:ract  her  own  stay  in  the  seas  where  it  is  to  be 
xnnpleted,  and  in  order  to  hapten  the  accomplish^ 
nent  of  the  voyage  of  other  vessels,  pr  anoliicr 
ressei,  and  her  or  their  speedy  disptstch  with  n 
XMnpetent  cargo ;  and  as  (he  risks  of  sea  baaard 
tre  increased  beyond  an  ari^metical  proportion, 
}y  the  prolongation  of  the  adventure,  particularly 
n  ikkt  business  of  a  coasting  voyage  to  complete 
t  cargo,  so  enlarged  a  constructioo  of  the  privilege 
1  more  difficult  to  be  entertained,  where  nothing 
ippears  in  the  rate  of  insurance  stipulated  be- 
tween die  parties,  indicating  that  such  an  eventual 
lugmentation  of  risk  was  in  c^ntemplatipn :  finds 
it  nevertheless  proved,  that  the  enlarged  construe* 
tion  of  the  privilege  contended  for  by  the  Chargers, 
fJM  adopted  by  a  great  number  of  the  dealers  and 
aaderwrifiers  in  the  African  trade,  but  not  uni- 
formly  in  point  of  extent  of  such  construction, 
wd  not  univcrMlly  in  any  extent  even  at  Lvqer^ 
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MaySi.isid.  ^^ pool:  and,  amidst  thU  diversity  of  sentiment^ 

^^  being,  on  the  whole,  of  opinion,  that  in  applying 

^'  for  insurance  at  such  an  out-port  as  that  of  Leitb^ 

^'  it  was  the  duty  of  the  assured  not  to  rely  on  a 

"  conventional  meaning  so  adverse  to  the  natanl 

meaning,  and  attended  with  so  much  difficdlyi 

while  not  established  with  absolute  universtiitj 

^^  among  all  versant  in  the  trade,  but  to  disclose  the 

^^  retardment  and  increase  of  risk  that  might  bea- 

pccted   from   the  privilege  stipulated ;  suspeiuii 

the  letters  simplicitery  and  decerns;  but  belienif 

the  chargers,  individually,  may  have  proceeded 

honajidty  though  on  somewhat  too  great  confi- 

^^  dence  in  their  own  practice,  finds  no  expencei 
^*  due,  and  decerns." 

The  Lord  Ordinary,   upon   representation,  it 

hered  to  his  interlocutors,  and  gave  the  pardei  tU 

following  note  of  the  ground  of  his  decision : — 

"  I  certainly  proceeded,  in  pronouncing  the  io* 

terlocutor,  on  the  opinion,  that  the  Jong  stay  of 

the  Imperial,  for  so  many  months  on  the  cots^ 

^^  was  not  at  all  accounted  for,  but  from  her  sub'. 

serviency  to  the  George ;  and  if  the  Chargers  r^ 

claim,  ttiis  seems  to  me  essential  to  be  obviated* 

The  assured  reclaimed  to  the  second  divismntv 

tlie  Court,  but  without  effect,  and  then  appealed. 

The  reasons  on  which  the  underwriters  rested 

their  case  in  both  appeals,  as  well  in  the  former^  ift 

which  they  were  Appellants,  as  in  the  latter,  A 

which  thoy  were  Respondents,  were  these  : — 

SrhSj'un.       1st,  That  the  Imperial  had  been  employed  asi 

dcrwritersresu  floating  tsarehouse^  or   tender  J  to  the  Georee,  t 

t%\  the ir  caic  m  ^  ,  .  ,    i      i  i  i  i 

bpih  apiictU.    fact  which  had  not  been  communicated  to  the  oa* 


Note  of  Lord 
Ordinary. 
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derwriters^  though  it  materially  varied  the  risk;  Mtys^isid. 
tad  the  case  of  Hartley  v.  Buggen,  where  it  had  ^"— ^v— ^ 
been  determined  that  any  unnecessary  delay  was  Marshall  405. 
eguivalent  to  a  deviation ;   and  that  of  Le:ver  v.  ^^^^  **s- 

ni      f  ^     ^1  a-    ^  -^   J  Marshall  54. 

fktcherj  to  the  same  effect^  were  cited.  Pirk  237. 

Sd,  The  representation  that  5^000/.  had  been 
done  upon  the  ship  at  Liverpool/  on  the  day  then 
inentioned,  was  groundless ;  and  that^  in  fact^  only 
IjOOO/.  had  been  on  that  day  underwritten  on  her. 

3d,  It  was  represented  that  the  Imperial  did  not 
traffic  in  slaves ;  whereas  she  did  actually  deal  in 
dtves,  without  being  regularly  entered  as  a  slave^ 
ship^  so  that  the  voyage  was  illegal ;  or,  at  leasts 
the  vessel^  even  by  haying  forfeited  pawns  on  board, 
was  liable  to  seizure  and  detention^  and  the  policy  was 
^reby  void,  upon  the  principle  which  governed  the  Marshall  319. 
decision  in  Rich  v.  Parker,  and  Farmer  v.  Legg.     Mawhaii  386. 
4th,  The  misrepresentation  relative  to  the  ship  7T.  H.i8e. 
^ad  a  reference  to  the  policies  on  the  cargo,  and 
'^ndered  them  also  void. 

5th  and  6th,  The  representations  on  which  the 
policies  of  the  1st  and  26th  of  November,  1803, 
^Vcre  efiected,  were  known  to  the  owners,  at  the 
^me,  to  be  false  in  several  particulars,  as  to  the 
^tate  of  the  vessel,  the  time  of  her  expected  arrival, 
^^d  the  number  of  men  on  board,  &c. ;  and  the 
|>olicies  were  therefore  clearly  void,  upon  the  prin- 
ciples laid  down  by  Lord  Mansfield,  in  Fillis  v.  Park  let. 
^rutton;  by  Lord  Kenyon,  in  Rich  v.  Parker ;  Jt'^r'tq^^* 
^nd    by    Lord    Ellenborough.    in    Edwards    v.  Cam.N  P.C, 

1>      .      -^  530. 

^ortner. 

The  only  point  which  appeared  to  be  much  relied  The  mutual 
^pon,  however,  was  that  of  the  Impenal  actmg  as  rcUcd  on  by 
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a  tender  to  the  George,  and  the  oonseqnent  pn 
tnucted  stay  of  the  former  on  the  coast.  The  » 
8wer  of  the  assured  to  this  was^  that  the  Geoi|e, 
by  contracting  for  a  cargo  for  tha  Imperial,  so  kng 
before  the  arrival  of  the  latter,  had,  in  reality,  co- 
operated with,  and  assisted  her,  and,  on  the  whde, 
accelerated  rather  than  retarded  the  completicm  of 
her  voyi^.  That  this  mutual  co-operation  m 
common  in  tha  African  trade,  and  that  thiswili 
or  ought  to  have  been,  known  to  the  underwriten. 
The  nature  of  the  African  trade  consisting  in  birttf 
sufficiently  accounted  for  the  length  of  time  oodk 
pied  by  the  Imperial  in  her  voyage^  without  refa^  ■ 
ring  her  protracted  stay  to  her  subserviency  totbe 
George.  (Freeland  t?.  Ghver.) 

The  two  appeals  came  on  to  be  heard  on  ik 
same  day,  beginning  with  that  of  Tentiantf  ^*  ** 
Hevderson. 


1  St  Cause. 
(I'rocccdingB 
on  api)cal.) 

Ohjeciion,  in 
point  of  form, 
to  the  argu- 
luont  on  the 
ground  of  the 
mutual  tnd- 
inft.  as  applied 
to  the  fint 


Mr.  Nolan  (for  the  Appellants)  was  procecdii| 
to  argue  on  the  ground  of  the  mutual  trading,  whco 
he  was  interrupted  by 

The  Lord  Chancellor,  who  observed,  that  thii 
and  several  other  points  were  introduced  intotbi 
case  without  being  in  the  original  papers*  T» 
point  relied  upon  by  the  underwriters  in  their  ceo- 
descendance  in  the  present  cause,  as  far  as  k 
could  understand  from  the  papers,  (the  condesosDl- 
ance  itself  not  being  produced,)  vraa  the  trttffid^ 
ing  in  slaves.  The  new  ground  of  the  matuil 
trading  was  ^afterwards  discovered;  but  inrte>4 
of  bringing  tliis  before  tlie  Lord  Ordinary  by  * 
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iie#  condescendasice,  they  went  on  with  the  cause  Mtysi»i8is. 
before  the  whole  Court,  who  decided  against  them  '*-~y'^**-^ 
IXMsibly  upon  the  ground,  that  by  their  practice  the 
Court  could  not  take  notice  of  the  mutual  ttading, 
because  it  was  not  a  point  stated  in  the  origin^ 
condescendance.  If  such  was  the  faet  and  the  rule^ 
the  Counsel  must  now  likewise  confine  themselves 
within  the  limits  of  the  condescendance,  and  argue 
Ae  case  on  the  ground  of  dealing  in  slaves. 

(The  farther  hearing  of  both  causes  was  post- 
poned till  the  condescendance  should  be  produced.]} 

The  first  cause  was  not  farther  proceeded  in  at  Jdiiest.ists. 
the  bar,  but  this  day  (June  21st)  the  second  cause  JS°5jSm 
came  on  to  be  heard,  in  which  the  mutual  trading  tdcaiue. 
Was  established. 

JMr.  Parky  for  the  Appellants,  (assured,)  was 
jproeeeding  to  argue,  that  it  was  probable  the  un« 
derwriters  knew  of  the  us8g6  of  mutual  trading  ih 
^  Afirican  trade,  though  it  was  not  communi- 
cated in  express  words. 

L&rd  Chancellor.  Then  you  mucrt  prove  the  usage 
Ma  fact 

Mr.  Park.  I  was  going  to  say  that  the  voyagd 
^'^  not  protracted  by  the  mutual  trading. 

Lwd  ChanceUar.  It  don*t  signify  what  the  re- 
^It  was,  if  there  was  a  deviation  fix>m  the  contraot 

Mr.  Park  admitted  that  the  usage  was  not 
I^oved  as  a  fact.  {Vide  Interlooutor  of  lAtA  Mea- 
*>wbank.) 
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Juii€fi,i8i9.      Lord  Chancellor.     Then    you    have    no  ax 
""■ V '  at  all. 

INfORAVCI. 

Sd  Cause. 

ttourt  £       '^^  judgment  of  the  Court  below,  in  the  secood 
low,  in  favour  cause,  in  fkvouf  of  the  underwritersj  was  accord- 

of  the  under-     •      i        /x*  i 

wriiert.  af-      mgly  atfarmed. 

firmed. 


July  90,  ISIS. 
Observations 
and  Judgment 
ill  Istcause, 
(underwriters 
Appellants,) 
retcrring  to  Sd 
cause. 

Ground  of  the 
judgment  in 
thetd  cause. 


Objection,  in 
point  of  forjD^ 
in  the  Ut 
cause. 


Lord  Eldon,  (Chancellor^)  after  stating  the  caie. 
The  question  was.  Whether,  under  all  the  cirouD- 
stances,  the  underwriters  were  liable  to  pay.    Tbeir 
Lordships  were  of  opinion  in  the  other  cause  tbt 
they  were  not  liable,  and  on  this  ground,  that  it 
appeared  in  evidence  that  the  Imperial  had  bees 
employed  not  only  in  procuring  a  cargo  for  herself 
but  also  in  finding  a  cargo  for  the  George.    TA 
was  unknown  to  the  underwriters,  and  it  was  bardljf 
contested  at  the  bar,  (indeed  it  could  not,)  but  tbit 
this  altered  the  nature  of  the  voyage.     If  there  hid 
been  nothing  more  than  the  usual  exchanges  in  such 
a  voyage,  that  would  have  raised  a  difierent  qaei^ 
tion.     But  when  two  ships,  belonging  to  the  nnx 
parties,  the  George  and  Imperial,  were  sent  oo^ 
and  the  Imperial  was  employed  not  only  in  pvo^ 
viding  her  own  cargo,  but  that  of  the  George  aliOr 
the  risk  was  altered,  and  therefore  the  decision  of  tk 
Court  below,  in  favour  of  the  underwriters,  wtf 
affirmed. 

In  the  other  cause  an  objection  of  this  sort  arose* 
The  Lord  Ordinary  had  directed  the  underwrite^ 
to  give  in  a  condescendance  of  the  facts  and  circaitt' 
stances  upon  which  tliey  rested  their  non-liability  to 
pay ;  and  this  fact  of  the  mutual  trading  was  not 
one  of  those  offered  to  be  given  in  evidence.   R 
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WBSf  however^  established  in  the  proof;  but  instead  Jalyso,  isis. 
of  stating  this  new  c^round  to  the  Lord  Ordinary,  '^— *v— -^ 
they  submitted  the  cause  at  once  to  the  whole 
Courts  and  the  Court  thought  they  were  liable^ 
either  upon  the  whole  merits  of  the  case,  or  because 
the  new  point  not  having  been  regularly  brought 
before  the  Lord  Ordinary,  they  could  not  take  no- 
tice of  it ;  but  on  which  of  these  views  of  the  case 
;     they  had  decided,  their  Lordships  did  not  know. 

Their  Lordships  (as  appeared  from  the  judsmfient  The  decision 

^  •       XL         xu  X     xu         ux    xu       /^        i.      r  ^^^^'^^ Court  of 

given  m  the  other  cause)   thought  the  Court  of  Session  in  the 
Session  was  wrong,   if  it  meant  to  say  that  the  mu-  fevo^^of  th« 
tual  trading  did  not  vary  the  risk ;  but  if  their  ^sured, 
practice  did  not  permit  them  to  look  at  the  new  had  m'Tiew^ 
ground  which  had  not  been  regularly  brought  before  Jl|^in"!"^„^  j£ 
the  Lord  Ordinary,  then  the  practice  precluded  the  practice  pre- 
law,  and  there  appeared  no  good  ground  to  quarrel  looking  at  that 
with  their  decision.  P^'"f'  ••  °°' 

In  order  to  show  how  the  practice  stood  in  this  brought  before 
'Respect,  certificates  had  been  given  in,  stating  that,  thcir'dccision  • 
^nder  the  circumstances  of  the  case  in  question,  it  was  ^^*  V3^^' 

,  ,     .     Certificates  n». 

ODQipetent  to  the  Court  to  have  taken  the  whole  to  the  point  of 
nierits  into  consideration.     These  certificates  were  P'^^*^* 
d'rfecfive  in  this,  however,  that  the  feet  did  not  ap- 
pear to  .have  been  stated  to  the  persons  who  signed 
*bem,  that  the  Lord  Ordinary  had   required  this    - 
^^udescendance.     The  most  proper  mode  of  pro- 
^^^ding  would  therefore  be,  to  remit  the  cause  to 
^e  Court  below   for  review.     It   would   be   seen 
•^m  the  judgment  in  the  other  cause,  that  their 
-■-^rdships  differed  from  the  conclusion  of  the  Judges 
P^low,  if  they  had  decided  on  the  merits,  and  the 
Judgment  would  of  course  be  altered ;  but  if  they 
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jDlyso,i8i3.  had  decided  on  tlie  point  of  form,  tfaen  the  ji|<;{|v 
*""""■ "v**^^  ment  must  remain  as  it  was.  '        Icdei 

Ordered  and  adjudged^  that  the  cause  be  reviitted 
to  the  Court  of  Session^  to  reriew  the  interkxmton 
complained  of. 


Agent  for  the  Assured,  Coalmbe. 

Agent  for  the  Underwriters,  Mumpjux. 


Ibe 

i.  t 

is 


SCOTLAND. 

APPEAL   FROM  TH£^  COURT  OF   SE88I0K* 

Watson  and  others — Jppellants. 

Clark — Respondent. 

MayiMSiS.  fsBtmAficm  on  the  Midsummer  Bk)amD»  an  oU  ship,  *  ^ 
^^"^'^^yr"^^  «  and  fipom  Honduras  to  London/'  Ship  siib  on  to^ 
lirsuftAvcs.         voyage,  and,  in  a  few  days  after,  without  adequate  can^^* 

hecomes  so  leaky  as  to  compel  die  Matter  to  reti    ^^' 
^  JVessel  strikes  on  a  reef  of  rocks,  and  b  lost    Decided 
/^^/hc  was  not  sea-worthy  at  the  commencement  ef  the  ris 


J['  HIS  was  a  question  of  insurance  upon  the  carg^^^ 
of  the  ship  Midsummer  Blossom,  of  which  the  S 
spondent  was  owner.     The  vessel  was  lost  in  N 
vember,  1801,  on  a  voyage  from  Belixe  river,  i 
Honduras,    to    London;    and    the    question  vai 
Whether  the  ship  was  or  was  not  sea^wariky  at  th 
time  when  she  undertook  to  perfona  the  voya^ 
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homeward?    The  risk  insured  by  the  Appellants  M$j\ft,i9is. 
(underwriters)  was,  "  at  and  from   Honduras  to  ^""^^v**^ 

,\     T-         ,        ••  IWaURAHCB. 

*'  London. 

The  underwriters  having  refused  to  settle  the  Action  in  Ad- 
loM,  the  owner  raised  an  action  against  them  in  the  ^^ 
Admiralty  Court ;  and  after  a  variety  of  proceed- 
ings, and  the  production  of  several  documents  in 
regard  to  the  state  of  the  ship  at  different  times,  the 
Judge  Admiral  pronounced  in  favour  of  the  under- 
wrriters,  "  Finding  that  the  ship  or  vessel  in  ques-  Nar.i8,i803. 

*  iion,   the  Midsummer    Blossom^  was    not  sea-  ]Jjj  ^j,  ^'^ 

*  worthy  when  she  sailed  from  Honduras  on  the  ^'^l  »®*  *f^ 

^  .  ,  1    *  f        y  f  f.  worthvatlhe 

voyage  insured^  and  tnat  therefore  the  policy  teas  commence- 
^*  null  and  void,  ^c.  &c.-    This  judgment  having  ^^y^'^ 
been  brought  under  review  of  the  Court  of  Session,  in 
tHe  form  of  an  action  of  reduction,  the  Lord  Ordinary 
(Appointed  a  special  condescendance  of  the  reasons  of 
Jnedoction  to  be  given  in.     This  having  been  accord- 
ingly done,  he  pronounced  an  interlocutor  in  favour  Court  of  Ses- 
o€  the  owner,  ''  being  of  opinion  that  there  was  no  £0^^? ^i"" 
^  evidence  J  express  or  presumptive,  that  the  vessel  aswred,  on 

^n  question  was  not  sea-worthy  at  the  commence-  therr  was  no 
^  ment  of  the  riskr    The  underwriters  reclaimed  tSj  Jm 
<^  the  whole  Court ;  but  the  Court  adhered  to  4h.e  not  tea-wox^ 
--•ord   Ordinary's  interlocutor,  and  thereupon  the     ^* 
^i:iderwriters  appealed. 

It  was  admitted,  ^'  that  the  vessel  had  not  been  l^ 
^   thoroughly  inspected,  and  ascertained  to  be  sea-  V  ^ 
^    worthy,  immediately  before  sailing  on  the  voyage    A  ^ . 
^   in  which  she  was  lost,**  and  therefore  her  sea- 
^^orthiness,  or  the  contrary,  at  that  time,  could  not 
l^^  directly  proved.    The  case  therefore  rested  upon 
^^irect  and  presumptive  evidence^  arising  from  the 
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IN8DRANCE. 

State  of  the 
facti. 


May  12, 1813.  general  state  of  the  vessel^  and  events  andcirc^i/^- 

stances  of  the  voyage. 

It  appeared  that  the  ship  veas  thirty-five  years  old 
at  the  period  in  question ;  that  she  was  built  in 
1766,  had  been  thoroughly  repaired  in  1781,  ani 
received  several  partial  repairs  afterwards ;  one  in 
her  hull,  immediately  previous  to  her  sailing  to 
Honduras.  She  performed  the  voyage  outwud 
with  ease.  While  in  the  river  Belize,  at  Hondunii 
she  was  struck  by  lightning,  and  this  destroyed  her 
masts,  (which  were  soon  replaced,)  but  did  no  in- 
jury to  the  hull :  she  was  then  making  twelve  inches 
water  in  twenty-four  hours.*  It  was  proved  that  the 
Respondent  had  found  great  difficulty  in  getting 
insurances  done  upon  her  in  London  at  25  and  iS 
guineas  per  cent.,  owing  to  the  age  of  the  vessel, 
combined  with  tHe  unfavourable  season  of  the  yeir 
and  the  length  of  the  voyage.  The  insurance  ia 
question  was  done  at  Aberdeen,  at  15  guineas  per 
cent.  The  subsequent  facts  appear  in  the  following 
protest  of  the  Master,  First  and  Second  Mates,  and 
Carpenter,  to  which  the  Chancellor  referred  in  hii 
observations  on  the  case.  They  stated,  ^^  That  they 
"  sailed  in  the  said  ship  from  Belize  river,  in  Hon- 
duras, on  Tuesday,  the  27th  of  October,  1801, 
on  a  voyage  to  London,  with  a  cargo  of  mabog&ojT 
**  and  logwood,  at  which  time  the  said  ship  was,  to 
*^  the  best  of  their  knowledge,  and  as  they  verily 
**  believed,  staunch,  strong,  and  Jit  for  the  said  iV 
"  tended  voyage  ;  and  at  one  P.  M.  came  to  anchor 
^^  off  GoflTs  Key. — Wednesday,  at  day-light,  got 
"  under  way  in  company  with  the  ship  Hope^ 
^'  bound  for  London,  and  the  ship  Nancy,  for  J*- 


Protest  of 
Master,  &c. 
referred  to  by 
the  Chancel- 
lor. 


€i 


({ 


u 


ON  APPEALS  AND  WRITS  OF  ERROR.  J3^ 

"maica. — ^Thursday,  the  29th  October,   Hat-key  Ma,vi?,i8ir. 
"  bearing  west  about  four  leaG:ue8  from  that,  took   *'~"~v^'-^ 

-  INSURAlfCB 

"  our  departure  with  fresh  gales  and  squally  wea-- 
"  ther.     At  ten,  fresh  gales;  in  mizen  top-sail,  jib, 

main-top-mast  stay-sail,  and  mizen  stay-sail.  At 
^  four  A.  M.  very  heavy  rain  and  squally ^  in  one 
"  ^^f^f  the  fore  and  main-top  sail.  At  noon,  ob- 
"  served,  in  latitude  17°  18'  N.,  the  ship  making  a 
"  deal  of  water. — Friday,  the  ^Othy  fresh  gales  and 
"a  very  heavy  sea  from  the  northward;  the  ship 
^'  making  so  much  water  as  to  keep  one  pump  con- 
"  tinually  at  work.  At  noon,  observed  in  1 7°  50'  N. ; 
^  the  ship  Hope  on  our  larboard  quarter ;  a  heavy 
^  seCj  and  the  ship  making  ten  inches  of  water  in 
^'auhour. — Saturday,  the  3 1st  of  October,  the  ship 
^continued  making  much  water,  pumping  her 
''•very  half  hour.— Sunday,  November  the  1st, 
Afresh  breezes  and  squally,  with  a  heavy  swell 
^from  the  northward;  the  ship  Hope  in  company; 

the  ship  making  so  much  water  one  watch  could 

^  scarce  keep  her  free.     The  people  came  aft  to  the 

Captain  and  complained,  wishing  him  to  proceed 

for  Jamaica,  as  they  thought  it  impossible  to  go 

to  England  with  the  ship.     At  noon,  observed  in 

latitude  18°  15'. — Monday,  the  2d  of  November, 

fresh  breezes  from  the  northward  and  eastward, 

'  and    at   ten    P.  M,   squally   with   rain,   in  jib, 

*  ttiizen-top  sail,  and  one  reef  of  the  main-top  sail ; 

*  the  ship  making  a  deal  more  water,  two  feet  and 
'  ^    half  in  the  hour,  and  seven  hands  constantly 

employed  at  the  pump. — Tuesday,  November  3, 

ttioderate  breezes ;  the  ship  still  making  much 

. '  ii^ater ;  one  pump  constantly  at  work  ;  the  ship 
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Mtftff^i^iB.  ^^  Hope  in  company.  Ob$erved  in  l&^SO'N/- 
^'■■v—  ^  ^  Wednesday,  the  ship  still  making  twp  feet  aodt 
^'  half  water  in  an  hour.  At  seren  A.  M.  tadttd, 
^^  and  have  tOy  to  endeawmr  to  Jind  the  leak;  it 
^^  eight  tacked  ship. — ^Thursdayf  squally  weather  md 
^^  a  heavy  sea  ;  the  ship  making  more  water ;  one 
^^  pump  could  not  keep  her  free.  At  nooa,  ok 
^^  served  in  20^  02^  N. ;  bodi  pumps  at  workr* 
^^  Friday^  November  6th,  adrioe  of  all  hands  boog 
^^  asked,  and  both  pumps  still  going,  it  was  caor 
^^  eluded  best  to  return  Ink^,  as  they  were  not  sbb 
^^  to  continue  at  the  pumps;  bore  down  i^mmh (te 
^^  ship  Hope,  and  informed  them  of  our  situi^ 
^^  At  two  P.  M.  bore  up  for  Belize^  at  whkb  im 
^^  the  ship  made  upwards  of  ferty  inches  per  boar; 
^^ steady  breezes  and  clear;  find  die  ship  going 
^*  before  the  wind  does  not  make  so  much  water/' 
^  Saturday,  tlie  7th,  fresh  breeses  and  clear ;  dl  tfl 
'^  set.  At  six  A*  M.  made  Ambergrease  Kcfi 
*^  distant  about  seven  miles;  squared  the  yards, tti 
^  bore  more  away ;  the  ship  stiU  making  tfa^  stfot 
^  water. — Sunday^  November  dth ;  at  six.  P.  ^ 
»  in  fbre-top  gallant-sail,  main  top^art  stay-iA 
'^  and  jib ;  at  eight  in  mainttop  gallant-sail ;  ^iS 
^  P.  M.  Ambergrease  bore  west  by  aouth  sboot 
*'  three  leagues ;)  at  ten  P.  M.  hauled  up  the  filr^ 
^'  sail,  and  lowered  the  mizen  top-sail  on  the  op; 
''  hazy  thick  weather;  at  twelve  hove  to  witbbcr 
^  head  to  tlic  eastward.  At  half-past  twelve  tbe 
*^  aiiip  struck  on  Tumeef ;  kept  the  pump  coo- 
^^  stantly  going,  but  found  it  of  no  use,  the  dup 
^^  having  tliree  feet  water  in  less  dian  an  boor; 
*^  cleared  the  boats.    At  four  A.  M*  the  ahip  hsA 


xmowivoB. 
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Viiioe  feet  water  in  her;  squally  weather  with  Mi^if^isia. 
^  heavy  rain ;  got  yards  and  top-masts  down.  At 
^noon,  thcr  Captain  and  four  hands  set  off  for 
^Belize  river's  mouth,  to  get  every  assistance  in 
^  Ins  power,  in  order  to  save  all  that  was  possible 
^  for  the  benefit  of  all  concerned/* 

The  following  letter,  from  the  Captain  to  the. 
eimer,  was  alto  referred  to  by  the  Chancellor  :-^ 

^^  Honduras,  Decembers,  1801.      Master's  letter 

^^  I  am  sorry  to  state  to  you  the  loss  of  the  Mid- 

^  lommer  Blossom.     I  sailed  from  here  the  ^7th  of 

^  October,  in  company  with  the  ^ip  Hope,  Captain 

^  Storrow.    On  the  second  day  after  sailing  irom 

^  here,  I  Jaund  the  ship  made  much  more  water  ^ 

^  than  common,  and  kept  increasing  daily.    On  the 

^5th  of  November  I  encountered  a  fresh  gale, 

^  which  the  ship  then  made  forty-two  inches  water 

^per  hour,   so  as  to  keep  the  pumps  constantly 

'^  goibg.     On  the  6th  I  bore  down  on  the  Hope, 

^  aad  infiM'med  her  our  situation  ;  and  as  all  hands 

^  declared,  that  if  the  ship  continued  making  the 

^'  same  jvater,  tfaey  would  not  be  able  to  keep  her 

^  free  longer  than  three  or  four  days,  so  I  concluded, 

^^  and  diought  it  most  proper  to  bear  up  for  the 

**  river  Belize.    I  then  redcontd  in  lat.  20'  02'  N. 

mnd  Ion.  85^  07^  by  my  account.     On  the  7  th  made 

the  land ;  at  eight  P.  M.  shortened  sail ;  at  twelve 

A.  M.  hove  to ;  at  one  A.  M.  struck,  and  ashore 

Qnder  the  lee-side  of  Tumeef,  where  there  she  re- 

mains.    St.  George's  Key  bears  firom  her  W.  b.  N* 

Alt  materials  were  saved  and  sold  at  public  vendue; 


re 


KC 
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MAyi9«i8i3.  '^  also  the  ship  and  cargOj  for  the  benefit  of  aH 
'^—^ v-:*-^   "  concerned." 

IVSURAVCB. 

From  this  state  of  the  facts,  two  opposite  coDcio- 
sions  were  drawn  by  the  litigating  parties ;  the  uih  a 
derwriters  mainlaiiling^  that  as  the  vessel  had  pro?ed  i 
to  be  utterly  unfit  for  the  voyage  so  soon  after  her  \ 
sailings  without  any  adequate  cause  to  produce  tint  I 
unfitness  subsequent  to  the  period  of  her  leaving  tk  i 
river  Belize,  thp  evident  presumption  was^  that  aiii 
was  not  sea-worthy  at  the  commencement  ofibti 
risk;  while  the  owner  contended  that  the  lakf 
state  of  the  vessel,  which  forced  the  Captain  to  pit 
back,  was  owing  to  the  tempestuous  weather  wUek 
she  encountered  subsequent  to  the  time  of  her  n9- 
ing  from  Honduras  Bay ;  and  the  evidence  of  tin 
existence  of  tempestuous  weather  during  the  pecioJ 
in  question  consisted  of  the  above  documents,  nd 
extracts  to  the  same  effect  fix>m  the  log-book. 

As  to  the  principles  of  law  applioable  to  the  cu^ 
it  was  maintained^  on  the  part  of  the  Appellants, 
Park  220.  Ist,  '^  That  in  no  case  ought  the  loss  arising  frofli 

mSSiS)'.  "  ^^^  inherent  inability  of  the  ship  to  fiill  upon  th ' 
140.  "insurer;**   and  "that  in  every  marine  contnrt 

6S0.  ^^  there  was    an   implied   warranty  that  the  ship 

^rS!^'  ''  should  be  sea-worthy,  tight,  staunch,  and  8tioii& 
&c.  &c.  **  properly  manned,    sufficiently  stored,  and  foUf  1 

^^  equal  to  the  necessary  fatigue  of  the  particolir 
'^  voyage  intended  at  the  date  of  the  policy."  ' 

Marshall  265.  ^^>  That  an  inherent  defect,  or  want  of  sea-wo^ 
v"dT^'  thiness,  must  be  presumed  frgm  the  subsequent 
Park22i.s67.  failure  to  perform,  unless  that  feilure  should  be 
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^n  to  have  arisen,  subsequent  to  the  commence-  May  12,  isis. 

it  of  the  voyage,  from  the  extraordinary  perils   '''— ^>^^*^ 

be  sea. 

d,  That  from  these  leading  principles  two  other 

sequent  rules  followed  of  necessity ;  that  in  ques- 

8  of  this  kind,  the  incapacity  of  a  ship  is  as  cer- 

if  she  was  unable  to  accomplish  the  whole  as  if 

was  inadequate  to  the  accomplishment  of  any 

:  of  the  contracted  voyage ;  and  that  the  legal 

lumption  of  inability  must,  in  all  cases  where 

e  were  no  stronger  counter-presumptions,  lay 

ontis  probandi  upon  the  assured,  the  vessel  being 

erstood  to  be  warranted  to  be  in  a  fit  condition 

only  to  begin,  but  to  finish  her  voyage;  and  Mills t.Roe- 

;  neither  the  innocence  nor  ignorance  of  the  as-  p  ^u  001  059 

^  could  avail  him  against  a  breach  of  the  im-  Marshall  372. 

d  warranty,  the  law  on  that  head  being   ab-  ^J^S^^' 

ite.  Lee  T.  Beach. 

'he  Respondents   contended,  that  the  law,  as  g^J*^'^-^^' 
:d  on  the  other  side,  did  not  apply  to  the  facts.  Park  92%. 
!  vessel  was  proved,  by  the  evidence  of  the  Cap-  ggg. 

and  others,  to  have  been  sea- worthy  when  she  Christie  r^&- 
id  from  England,  and  had  suffered  no  damage  199. 
he  voyage ;  and  that  her  leaky  state,  after  sail- 

from  Honduras,  was  owing  to  the  stormy 
ther.     Captain  Rains,  of  the  navy,  stated  that 

making  twelve  inches  water  in  twenty-four 
rs  was  a  matter  of  no  consequence,  as  very  good 
els  often  did  the  same. 

*he  Appellants,  to  encounter  the  inference  at- 
pted  to  be  drawn  from  the  effectxof  the  weather, 

produced  10  the  Court  of  Session  a  certificate 
1  the  Regulating  Captain  at  Leith,  stating  that 
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Uiyi2, 1819.  he  bad  read  the  log-book  of  the  Biidflnmoier Blo^ 
'^-^v^— ^   soiD,  and  that  there  waa  nothing  in  the  state  of  the 

weather^  as  there  described,  that  could  hoit  a  lOh 

worthy  ship. 

Park  for  Appellants ;  Gasdec  and  Homer  ftt 
Respondents. 

Observationfl  Zord  Eldon  (Chancellor)  held  it  to  be  a  clear  tfl  ^ 
mtl"^^'       established  principle,  that  if  a  ship  was  sea-woiHf  > 

at  the  commencement  of  the  vo3mge5  thoiijgb  dK  i 
became  otherwile  only  otie  hour  after,  stiU  dl^ 
/  warranty  was  complied  with,  and  the  nnderwriitt  ^ 

When  the  iD^  Was  liable.  But  when  the  inibili^  of  die  sW^tl  ^ 
^»  in*a'''  perform  the  voyage  became  evident  in  a  short  tiM  ^ 
Aort  time       frQ^  the  commencement  of  the  risk,  the  pieMW 

from  the  pe-        .  ^i         .    .  n  •    .        .  <lL 

riodofherset-  tion  was,  that  it  wai  from  canses  exisfaair  bdol 
p^nmptio^  ^^^  setting  sail  on  her  intended  voyage,  and  th* 
If,  that  it  the  ship  was  then  not  sta^wortihf ;  and  the  mi» 
causes  existing  probandiy  in  such  a  case,  rested  with  the  assortA 
commence-  '®  show  that  tfte  inability  arose  from  causes  nAi^ . 
aient  of  the  quent  to  the  commencement  of  the  voyage^  Hedii 
Age  of  ship     uot  think  himself  juistified  in  considering  theoirt 

p?^fTf  want  *S®  ^^  *^^  ^'^'P'  ^^^^^  w*«  thirty.five  yean,  Ht 
of sea-worthi-   sufficient  gfound  of  itself  for  the  conclusion  tbst  ibk  ; 

^ght^ioeti-  "^ds  not  sea- worthy;  but  surely  this  was  a oMflf' ! 

dence.  gtance  of  some  weight  in  the  evidence.     The  fcM 

too^  before  she  sailed,  made  twelve  indies  of  waW 
in  twenty-four  hours ;  but  this  was  a  circumstaici 
which  in  itself  was  stated  in  evidenoe  by  CaptMS 
Jlains  to  be  of  no  great  importance ;  and  he  (Rani)  ' 
had  said  that  he  would  not  hesitate  to  take  upashipfiV 
government  service  that  made  no  more  water  in  thi 
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tifCD^fbur  hours.  It  Mra8>  however^  to  be  eonii-  Mif  if»ittj« 
da«d,  that  this  might  be  more  or  less  material^  ao  ^""^v-^-^ 
cording  to  the  age  of  the  ship.  The  fact  of  a  ship  ciicnmsiuioe 
of  thirty-five  years  of  age  making  twelve  inches  ®^  her  anking 
water  m  twenty-^four  hours  was  unquestionably  to  be  t8ris£4>hooTt 
viewed  in  a  different  light  horn  a  new  one  making  ®*™*^^'*» 


the  same  quantity  of  water  in  the  same  time.     In  ^°6  ^  ^^  ^Sff 

the  latter  case^  it  might  be  no  evidence  at  all  of  ii!^ 

riali^ ;  in  the  former  case,  in  connexion  with  other 

Mqpicious  circumstances^  it  undoubt^ly  might  be 

My   material    evidence.    Then    their    Lordships 

vpoqU  consider  the  protest  of  the  Captain,  from 

iriiich  it  appeared^  that  in  two  days  from  the  time  of  in  two  days 

bir  sailing  she  made  ten  inches  of  water  in  one  hour,  STweiinVlSr 

ni^ut  any  adequate  cause  allied  for  it,  or  any  the  »hip  maket 

ome,  except  fresh  gales  and  squally  weather.  Now,  ter  in  tn  hour, 

though  he  did  not  pretend  to  much  skill  in  nautical  jjj^i*" 

Btttters,  yet  he  had  been  in  a  situation  where  he  stated. 

hid  an  opportunity  of  hearing  more  of  the  conver*. 

ution  of  seamen  than  perhaps  any  Judge  on  the 

bench,  and  if  he  were  on  board  a  collier,  he  should 

lot  be  much  afraid  though  he  heard  the  seamen 

talking  of  fresh  gales  and  squally  weather.    It  wai 

lien  discovered  that  the  ship  was  unfit  to  perform 

lie  voyage,  and  an  attempt  was  made  to  find  out 

lie  leak,  but  the  result  of  this  attempt  was  not 

fated.     If  their  Lordships  could  find  out  any  adei- 

inate  cause  of  this  inability  to  perform  the  voyage, 

ifising  after  the  vessel  sailed,  then  she  might  have 

^een  sea-worthy ;  but  if  they  could  not,  then  the 

Hesumption  was,  that  she  had  not  been  sea-worthy 

4  the  time  of  setting  sail;  and  it  signified  nothing  After  the  ina* 

^  to  this  case,  whether  the  vessel,  after  the  inability  S^^tJ-J 
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May  1^1813.  had  been  discovered,  was  injured  by  striking  upoi 

"^ V '    a  reef  of  rocks,  or  in  any  other  way.     Then  it  wc* 

Dified*nothiog  ^^  ^^  *^^  *^^  retum  to  Belize  river,  and  that  the 
whether  in-     vessel  made  upwards  of  forty  inches  water  in  an 

jured  by  strik-  *  .  ,   , 

ing  on  a  reef    hour,  and  that  too  during  steady  breezes  and  dear 
iy'S^  way!  Weather ;  and  that  the  ship  could  be  kept  afloat, 

even  by  pumping,  no  longer  than  three  or  foot 
days.  His  Lordship  then  read  the  letter  of  the 
9th  December,  and  observed,  that  their  Lordsfafi 
would  do  full  justice  to  this  protest  and  letter,  {vH 
ante,)  if  they  held  that  no  cause  was  alleged  by  tfaea 
for  the  state  of  the  vessd,  except  the  nature  of  At 
weather. 

The  affidavit  of  the  Captain  stated,  that  the  to 
did  not  happen  in  consequence  of  any  damage  done 
by  lightning,  but  that  the  ship,  in  the  thickness « 
the  weather,  when  returning,  struck  on  a  reef « 
rocks.     Be  it  so  ;  but  if  it  was  meant  to  infer  ftoft 
it,  that  this  was  the  cause  of  the  inability  to  pff* 
form  the  voyage,  which  inability  had  been  brfjK 
admitted   when    the  bowsprit  of    the   vessel  wtf 
turned  round  towards  Belize  river,  it  was  an  «»• 
ference  of  a  fact  which  was  physically  impossible. 
Qucsiionwas,       The  true  question  was.  Whether  any  circotn* 
circumitoncc    st^nces  which  happened  between  her  sailing  fw* 
happened  be-    Honduras  Bay  and  her  retum  to  Belize  couM  be  \ 
of  her  setting    fairly  considered  as  accounting  sufficiently  for  the 
SnTtliii"""  non-sea-worthincss  of  the  ship?     This  was  putting  [ 
could  account  it  perhaps  too  strongly.    The  question  was,  Whcthei 

forhercoudi-      .  ^     ^        1  1  •  if  .11  ,  t     1  l^ 

tion?  tneir  liordships  coujd  say  that  the  vessel  had  beea 

reduced  to  such  a  state  as  that  described,  by  sudb 
causes  as  were  alleged  for  it  r  He  had  considered 
the  case  with  rather  a  jealousy  of  the  underwriters^ 
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ndyet  he  could  not  but  think  that  the  vessel  was  Mayis^iais* 
kot  sea-worthy  at  the  Commencement  of  the  voyage,  ^"-"^v— ^ 
rhe  case  which  the  Respondent  himself  stated  in  y^^|  ^^^ 
lis  owii  favour  required  an  answer;  and  surely,  «fa-worihyat 
mder  these  circumstances^  the  presumption  w^s  mencement  of 
mch  as  to  throw  tlie  onu9  probandi  upon  the  as-  ^^^  ▼oyagc- 
Hired.  This  was  a  case,  then^  in  which  it  appeared 
to  him,  on  the  whole,  that  want  of  sea^worthiness 
tiras  sufficiently  proved.  He  could  not  agree  with 
Lord  Meadowbank,  that  there  was  no  evidence,  ex- 
press or  presumptive,  of  a  want  of  sea-^worthiness  at 
the  time  of  commencing  the  voyage.  He  thought 
there  was  very  strong  presumptive  evidence  of  it. 
Hb  should  propose,  therefore,  to  reverse  the  decision 
2f  the  Court  of  Session,  and  to  say,  with  the  Judge 
idmiral,  that  the  vessel  was  not  sea-worthy  at  the 
ime  of  the  commencement  of  the  voyage,  and  that 
he  policy  was  null  and  void.  Then,  as  to  the 
Qestion  of  sending  this  back  again  to  the  Court  of 
•ession,  if  the  justice  of  the  case  had  required  it, 
lat  must  be  done.  But  their  Lordships  would  be 
lutious  how  they  sent  back  again  a  case  which  had 
eeri  disposed  of  there  in  1802  or  1803,  and  was 
eard  here  in  1813.  Considering  the  bias  which 
le  Captain  must  have^  even  in  the  first  representa- 
on  of  the  case,  when  it  was  necessary  for  him  to 
istify  his  own  conduct,  it  would  be  dangerous  to 
^d  this  back  again  for  fresh  evidence,  afler  it  was 
iscovered  where  the  shoe  pinched.  Such  a  step 
'ould,  upon  general  principles,  be  too  mischievous 
^r  their  Lordships  to  listen  to  such  a  proposition  in 
2c  present  case.  His  noble  friend  near  him, 
VOL.  I.        .  2  B 
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May  It,  1813.  (RedcsdaU,)  who  had  presided  in  the  Irish  Coart 
^-^•^'^^^^  of  Chancery  with  so  much  credit  to  himself  and 
advantage  to  his  country,  and  who,  in  addition  \o 
his  knowledge  of  equity,  was  as  good  a  common 
lawyer  as  any  in  the  kingdom,  he  was  happy  ta 
find,  agreed  with  him  in  this  opinion. 
Principle  of         Lord  Rcdesdalc.     He  had  always  understood  it 
law,  that  if  a    ^  be  a  clcar  and  distinct  rule  of  law,  that  if  » 

vetiel  toon  ^  ^  ' 

after  leaving  vcssel,  in  a  short  time  after  leaving  the  port  where 
to  letiirn,  pre-  ^he  voyage  commenced,  was  obliged  to  return,  the 
lumpiion  if,     presumption  was,  that  she  had  not  been  sea-worthr 

that  ihc  wai      *  *^  .  1 

not  at  first  tea-  when  the  voyage  began,  and  that  the  onuiprohcm 
the^niijpro.  ^^%  ^^  such  a  casc,  throwu  on  tiie  atoured.  The 
landi  \%         Court  below  appeared  to  have  proceeded  upon  t 

thrown  on  the  .      .^f  .  ,         .  . 

aiaured.  ditterent  principle.    Tins  vessel^   without  any  tp 

parent  cause  of  injury  subsequent  to  her  leafing 
port,  was  obliged  to  put  back,  being  incapable  of 
proceeding  on  her  voyage.  There  was  not  only  pre- 
sumptive, but  direct  evidence  that  she  was  not 
sea-wortby ;  for  if,  upon  the  statement  of  facts,  it 
appeared  that  there  was  neither  bad  WTather  nor 
any  thing  else  to  injure  the  vessel  after  her  leaving 
port,  and  yet  it  was  found  that  she  was  in  a  boo 
condition,  and  continued  increasing  in  that  badoessy 
tlicn  it  was  clear  that  she  could  not  have  been  sea- 
worthy  when  the  voyage  commenced.  Thepnnci* 
pic  upon  which  his  opinion  was  .founded  wasdi^'- 
tinctly  recognized  in  the  books  and  cases. 

The  judjjmcnt  u-as  in  the  following  form: — 
•*  The  Li>rds  find,  that  the  ship  in  question,  tw 
Mitlsunimer  Blossom,  vms  not  sea-worthy  wM 
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she  sailed  from  Honduras  on  the  voyage  insunid^  Mayi9»i8id.. 
and  therefore  find  the  policy  null  and  void.  And  ^^^■""^^^■"^. 
it  is  therefore  ordered  and  adjudged,  that  the  in- 
terlocutors complained  of  be  reversed,  and  the 
defenders  assoilzied.  And  it  is  further  ordered, 
that  the  judgment  be  without  prejudice  to  any 
claim  of  return  of  prenfiium  which  the  Respond- 
ents might  have  had  at  the  commencement  of  this 
action.** 

[The  same  judgment  was  pronounced  in  another 
ipealf  arising  from  an  insurance  on  the  shipp  in 
hich  the  question  was  the  same.] 

Agents  for  Appellants,  SromswooDE  and  Robbrtbon* 
Agents  for  Respondent,  Atchbson  and  Morgan. 


■e; 


SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSIOK. 

Brown  and  others  (Merchants)-— i^/>pe//^;2/^« 
Satnn  and  others  (Underwriters) — Kespondents. 

'TP  insured  '^  at  and  from  Liverpool  to  the  coast  of  Africa,  June  f»  1S13« 
'*  &c.,  and  from  thence  to  the  West  Indies  and  America«"    -     -  ^    ,_* 
On  her  arrival  on  the  coast,  the  crew  mutiny,  and  resolve  ihsoravcs. 
to  carry  the  ship  to  an  enemy's  port ;  hut,  not  being  able 
to  navigate  the  vessel,  thb  is  entrusted  to  the  Boatswain, 
^ho,  instead  of  making  for  Cayenne,  as  the  crew  imagined, 
steered  for  Barbadoes,  where  the  ringleaders  were  seized, 
'nd  some  executed.    Government  Agent  takes  possession 
^  the  ship,  and  sells  her,  and  her  outn^ard  cargo  ahd  stores, 

2  B  2 


CASis  nr  Tin  boose  of  loids 

for  the  benefit  of  all  CDseerned.    Decided,  tbrt,  mMkf 
these  circuinsunoeSy  the  atnired  warn  entitled  to  tbmdotif 
uriURAVCB.        tod  recover  m  for  a  total  km. 


JL  HIS  was  a  question  of  insunooe  on  the  ship  tnd 

cargo  of  The  Friendships  emplojed  in  a  vpftigi  to 

Terim  of  the   Africa    in  the  slave-trade,    I'he  insurance  wss  in 

putcict.         ^^  names  of  the  Appellants,  and  all  others  cos- 

cemed,  ^*  at  and  from  Liverpool  to  the  cosst  of 
'^  Africa,  during  the  stay  and  trade  at  anj  porti 
^  and  places  there,  and  from  theilce  to  the  poK 
''  and  ports  of  discbarge,  sale,  atid  final  destinttiQ^ 
'^  in  the  British  or  foreign  West  Indies  and  Aoe* 
*'  rica,**  upon  any  kind  of  goods  and  merchandiioi 
and  also  upon  *^the  body,  tackle,  apparel,  ordiuaee, 
*'  munition^  artillery,  boat  and  other  fumiturei  rf 
*'  and  in  the  good  ship  or  vessel  called  The  Frkni' 
''  ship,  beginning  the  adventure  upon  the  umI 
*^  goods  and  merchandizes  from  the  loading  thereof 
'^  at  Liverpool,  and  to  continue  on  the  ship,  1^ 
**  until  moored  at  anchor  twenty-four  hours;  isd 
^'  on  the  goods  and  merchandizes  till  discharged 
*^  and  safely  landed.** 

The  perils  insured  were  the  common  ones,  0* 
eluding  **  barratry  of  the  Masters  and  msiiD0^ 
'^  and  all  other  perils,  losses,  and  misfortunes,  tint 
•'  have  or  shall  come  to  the  hurt,  detriment,  or  di- 
*'  mage  of  the  said  goods  and  merchandizes,  iDi 
"  ship,  &c.  or  any  part  thereof" 

The  Fi^iendship,  in  prosecution  of  the  voys^  fe^ 
which  she  was  insured,  sailed  from  Liverpool  tte 
fith  August,  ISOK  under  the  command  of  Willisis 
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Lane^  and  arrived  ^ff  the  coast  of  Africai  Jane  i,  iai% 
k  Mauiinbo  Bay,  on  the  6th  October  tfaeteafter.   "*— ^v— ^ 
wn  after  her  arrrval,  and  befol'e  any  slaves  were 
iken  in,  the  crew  mutinied,  an4  resolved  to  carry  Mutinj  of  th» 
le  ship  into  an  eneniy*s  pOrt.  ^'•^* 

On  the  sii^th  day  after  the  vessel  had  anchored, 
Jb^ng  necessary  for  the  Master  to  go  on  shore,  he 
Gilded  from  one  pf  the  boats^  lind  directed  the 
oatmen  to'  wait  bis  return  on  the  beach ;  but  n6 
M>ner  had  the  Master  turned  his  back,  than,  diso^ 
e^ng  the  orders  given  by  him,  they  sailed  to  the 
W^U  to  put  her  under  the  command  of  the  mnti** 
om  party*  In  4he  middle  of  the  night,  that  part 
r  the  crew  who  were  n6t  in  the  conspiracy  wero 
istarbed  by  the  sbund  of  viusquetry  on  dee^ ;  and 
ft  coming  up  they  discovered  that  tile  Second  Mate, 
^ho  had  been  on  watch  at  the  tim^,  was  shot  by 
le  mutineers.  The  other  two  Mates  were  roughly 
andled.  The  mutinous  part  of  the  crew  soon  ac* 
uired  the  undisputed  command  of  the  vessel,  and 
aving  cut  the  cable,  they  set  sail,  with  the  avowed 
itention  of  proceeding  to  an  enemy's  port. 
A  short  time  after  the  mutiny  broke  out,  the 
Srst  Mate,  Third  Mate,  and  five  of  the  sailors 
ho  would  not  join  in  the  piratical  scheme  that  had  ^ 

een  formed,  were  permitted  to  go  on  shore  in  the 
hale-boat,  and  they  carried  along  with  them  a 
sry  considerable  quantity  of  the  ship^s  stores  and 
rmisions  :  others  of  the  seamen  who  were  desirous 
r  joining  this  party  were  refused  permission,  aa 
lair  assistance,  it  was  thought,  would  be  necessary 
I  the  course  of  the  future  voyage.  On  the  appear* 
ace  qS  the  whale-boat  in  the  pfiing,  the  Master 
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Shipconducl- 
ed  to  Barbae 
does. 


rJovfrnment 
A^ent  takes 
chaTj;e  of  ttie 
ship. 


Correspond- 
ence in  regard 
tp  the  ship. 


proceeded  in  a  canoe  to  meet  it,  and  was  then  in- 
formed of  what  had  happened  ;  and  the  seven  men 
who  had  been  allowed  to  quit  the  Tes'sel  in  tiie 
whale-boat  became  bis  companions  in  a  voyage 
in  quest  of  the  ship. 

Ilie  mutinous  crew  determined  to  sail  for  Cay- 
enne, but  none  of  them  being  able  to  navigate  tbe 
ship,  they  were  obliged  to  apply  for  assistance  to  the 
Boatswain,  Mr.  Sherbomey  to  whom,  on  this  a^ 
count,  they  had  refused  permission  to  land.  The 
Boatswain,  with  pretended  readiness,  undertook  tbe 
task,  appearing  to  favour  the  views  of  the  crew; 
but  secretly  determined,  with  the  oo-operation  of 
one  or  two  whom  he  could  trust,  to  steer  a  diflerent 
course,  and  accordingly  conducted  the  vessel  toBa^ 
badoes,  where  she  was  boarded  and  taken  posseseioa 
of  by  a  ship  of  war.  The  mutineers  were  put  io 
irons,  and  some  of  the  ringleaders  tried  and  ese- 
cuted. 

The  Government  Agent  at  Barbadoes  took  charge 
of  the  ship ;  and,  in  the  absence  of  the  Masta*) 
and  without  waiting  for  orders  from  this  couotiyf 
he  found  it  necessary  to  dispose  of  the  whole  ojth 
cargo  and  stores  that  still  remained  in  the  ship  (^ 
her  arrival  at  Barbadoes. 

The  Captain  and  his  followers,  in  the  mean  time} 
sailed  in  the  boat  for  St.  Thomas's,  where  he  sop* 
posed  the  ship  might  touch ;  from  thence  he  went 
to  Demarara,  and  then  to  Barbadoes,  where  n^ 
found  the  ship,  with  nothing  but  the  hull  and  ng' 
ging  remaining. 

The  Government  Agent,  before  he  disposed  ^ 
the  ship,  wrotp  to  the  Appellants  a  letter  G0Dtaif)>ii? 
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passage: — "  I  observe,  id  your  instructions  to  June 2,  isi3, 
ptain  Lane,  that,  after  selling  the  cargo  of  ne-    ''— ^v-— ^ 
)es,  if  be  could  obtain  2000/.  sterling  for  the  j^^  ^  ^^\^ 
p,  he  was  to  do  so :  and  did  I  not  conclude  that  Letter  of  the 
?  vessel  and  cargo  were  insured,  I  should  buy  aiJ^rbadcws 
^  on  your  account,  and  load  her  to  you.;  but  on  {^  ^^*  Appd. 
isidering  the  voyage  is  broken  up,  and  peace 
ving  taken  place,  which  will  reduce  the  price 
shipping,  I  think  it  will  be  more  advisable  to 
I  every  thing,  and  remit  you  the  net  proceeds, 
th  the  proper  documents  for  recovery  from  the 
derxvriters^     On  the  2d  day  of  March,  1 802, 
aigain    wrote   the   Appellants :— "  I    am   very 
piously  waiting  to  hear  from  you,  as  should  it 
your,  wish  to  purchase  in  the  ship  Friendship, 
lould  she  sell  very  cheap  and  below  yofur  limits 
isiderably  of  2000/.)  I  would  do  so,  and  obtain 
'  her  a  load  home ;  but  should  that  not  be  the 
\e,  she  shall  be  sold,  and  the  ai&irs  closed  *  im- 
idiately." 

iptain  Lane^  the  Master  of  the  vessel,  afler  his 
al  at  Barbadqcs,  wrote  to  the  Appellants,  and 
following  passage  occurred  in  his  letter : — "  I  March3,i8(». 
md,  upon  my  arrival  here,  the  cargo  had  been  dis-  the  Matter  of 
sed  of  by  Mr.  Maxwell^  being  the  King's  Agent  {{j*  ]J^\I** 
re.     He  informed  me  he  had  not  disposed  of  Uuu. 
I  ship  until  your  answer  to  him  respecting  your 
sh  to  buy  the  ship,  (which  he  said  he  daily  ex- 
ited,) in  which  case  he  would  immediately  load  ' 
r  for  Liverpool ;  and  as  he  had  seen  your  orders, 
siring  I  would  sell  the  vessel  for  2000/.,  and 
alt  he  had  every  reason  to  bclievg  she  would  go 
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Jane  9, 1813.  ^^  off  for  mu^  less  than  the  valoe  ycm  set  upon  bei; 
"^"^"^v*""^   **  he  thought  it  proper  to  consult  you,"  &c. 

In  answer  to  Mp.  MaxwelKs  letter  of  6tli  Decem- 
ber,  1801,  the  Appellants  wrote  in  the  fdlowiog 
Feb.  4, 1 80S.    terms  : — "  We  are  duly  favoured  with  yours  of  the 
answer  to  the    '^  6th  of  December,  informing  us  of  the  melanciioly 

hi*£liSS^'    ^'  ^^  ^^  ^®  »*^^P  Friendship/   We  arc,  howcwr, 

^'  glad  the  business  has  got  into  your  bands ;  and  tf 
*'  the  ti  me  is  particularly  hazardous  with  regard  to  tfie 
'^  stability  of  the  underwriters,  as  they  are  windiog 
^'  up  their  accounts,  and  several  lire  expected  to 
^*  be  founc}  wanting,  therefore  we  must  earnestly  ler 
^'  quest  you  will  hand  us  immediately  th^  sales,  and 
"  a  remittance  for  the  proceeds  of  the  ship  tod 
*f  cargo,  without  whidi  we  can  make  no  settlement 
f'  with  them.  You  see,  therefore,  how  precariooi^ 
'^  we'  are  situated  in  this  unfortunate  afiair,  and  tbit 
*^  dispatch  in  the  settlement  may  prevent  us  safes 
^f  ing  a  very  heavy  loss.  We,  howevei',  hope  to  be 
"  favoured  with  the  nep^ful  bpfore  you  receive  this; 
**  and  in  the  expectation  of  hearing  from  yoO| 
f*  we  arc,*'  &c. 

In  ponsequence  of  this  letter,  Mr.  Maxwell  d^ 
termined  to  se)l  the  vessel  immediately,  and  heao- 
MAf\\\  u,  cordinijly  wrote  to  the  Appellants : — ^^  Annexed  you^ 
\x\t\  fwm  **  ^^^"  ^  pleased  to  find  copy  of  my  last  respects, 
%\w  Km»i*»  •«  since  which  I  have  received  your  favour  of  the 
imaooi  u»  iht  "  -tth  Fol>ru;\ry  by  the  snip  Ham,  and  observed  tntt 
Ap|HlU«i».      («  y^^^  jjj^j  al>andoned  to  the  underwriters.     You  say 

**  nothing  al)out  buying  in  the  ship  and  loading  her 
**  home  to  you,  which  has  determined  me  imQl^ 
*'  diatciv  to  advertise  her  for  sale  for  the  iqost  sh^ 
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ill  bring;    She  will  be  sok!  on  Monday  the  %^d  Junes,  iBia« 
stant,  when  all  the  transactions  shall  be  clo6ed»   ^^^^^^^^sm^ 
nd  forwarded   with  net  proceeds  by  M^t  <*• 
ortunity  after,"  &c.  ,     . 

rhe  ship  was  sold  accordingly. 

rhe  Appellants,  immediately  npon  hearing  of  the  Notice  to  the 
5  cf  the  ship  from  the  agent^s  first  letter,  gave  "f Sc^rS^^iil 
ice  of  abandonment  to  the  nhderwriters.  t'O"  f  '*»«  «»• 

rhe  question  was,  Whether  or  not,  under  these  don. 
lumstances,  this  was  a  total  loss  ? 

rhe  underwriters  in  Scotland  having  refused  to  NoV.ir,i803. 
le  as  for  a  total  loss,  the  assured  raised  their  Admirdliy 
on  in  the  Admiralty  Court,  and  obtained  a  de-  ^^^^  V^^ 

•'  vour  of  tot 

i  for  their  whole  demand.     The  underwriters  assured, 
sented  their  bill  of  suspension  to  the  Court  of 
lion,  which  was  passed  as  to  the  ship,  but  refused  .     , 

to  the  sums  underwritten  on  the  cargo,  and 
■efore  the  underwriters  settled  for  the  latter 
IS.  The  only  remaining  question,  therefore, 
as  to  the  ship.  The  parties  having,  by  order  of 
Lord  Ordinary,  given  in  informat^ions  to  the 
irt,  the  reasons  of  suspension  were  sustained,  and 
letters  suspended  ;  or,  in  other  words,  the  Court  Court  ofSct^ 
jrsed  the  decree  of  the  Judge  Admiral,  as  to  the  flvourofthc* 
IS  underwritten  on  the  ship,  and  dischar£:ed  the  wn^<^rwriiarf, 

■  as  tar  as  ra* 

lerwriters,  and  thereupon  the  assured  appealed,    gardedthe 

rhe  Respondents  maintained,  *  '^ 

St,  That  the  assured  were  not  entitled  to  aban-  ^ 

I,  because  the  ship  was*  not  lost ;  but,  on  the 

itrary,  as  tight,  staunch,  and  strong,  as  when  she 

ived  on  the  coast  from  Liverpool.     The  general 

xim,  that  if  the  voyage  was  lost  the  assured 
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Junes.  1813.  might  abandoOj  imported  nothing  more,  than  tint 
^^—^v'^*^   they  might  abandon  that  particular  interest  with  re- 
gard to  which  the  object  of  the  voyage  was  not  ac* 
'  complished.     It  was  not  mcant^  tiiat  if  the  caigo 
perished    the    owners   might  abandon    the    shif, 
though  in  perfect  safety  at  her  port  of  destinatioo ; 
nor  that^  if  the  ship  was  wrecked^  the  freighter  { 
might  abandon  the  cargo  in  the  above  predicament 
The  shipy  it  was  admitted^  sustained  no  damige 
during  the  voyage.     She  arrived  in  the  West  ladiei 
in  safety,  and  this  was  the  extent  of  the  obligatioD 
Manning  V.     undertaken    by    the    underwriters.    The    geoeal 
IVirk  169.-I-     maxim  might  apply  to  cases  where  the  ship,  thoiigli 

Fl^er!  ^^^  '^^'>  "^^  ^^  danger  of  being  lost,  could  oot 
Doug.  8 19.—  reach  her  port  of  destination,  but  was  not  applidUe 
Fu^raW  t.  ^  ^y^^  present  case.  The  case  of  the  Good  FeUm 
*  ^^'m '*'^'  privateer  was  directly  in  point,  and  decidedly  Vi 
sbali  604.        favour  of  the  underwriters.    There  the  crew  muti- 

« 

nied,  the  object  of  the  voyage  was  lost,  but  the 
vessel  arrived  at  her  destined  port  in  safety,  and  the 
underwriters  upon  her  were  discharged.    Tbejr  ^ 
e  East.  100.     relied  on  the  case  oi  Shaw  *o.  Felton. 

2d,  It  was  likewise  contended  that  the  assured 
had  not  abandoned  in  time ;  and, 

3d,  That,  if  they  had  abandoned  in  time,  they 
had  afterwards  waved  that  abandonment  by  inter^* 
fering  with  the  sale  of  the  vessel,  in  a  manner  con* 
trary  to  the  interest  of  the  underwriters. 

On  the  part  of  the  Appellants,  it  was  contended 
that, 

Fdie^*^*'  Ist,  The  cases  of  capture  and  recapture,  where 

1  T.  R.  608.    the  voyage  was  ultimately  performed,  had  no  appli^ 

a 
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tion  in  favour  of  the   Respondents.     Here  the  Junes,  isis^ 

»yage  was  totally  lost,  and  it  was  absurd  to  say  ^*— *v~^ 

tat  the  ship  had  performed  it  within  the  meaning 

F  the  policy.    The  general  rules  which  governed 

ises  of  this  sort  were  well   known  an4  settled. 

Pbey  were  summed   up  in  the  dicta  of  learned 

fudges,  countenanced  by  a  train  of  decisions.  '^  In-' 

^  mrance  being  made  en  the  ship  for  the  voyage^ 

^  if  either  the  ship  or  the  voyage  be  lostj  that  is 

^  a  total  loss.*\  (Mr.  Justice  Buller,  in  Gazalet  v.  1 T.  R.  197. 

(L  Barb.)    '^  If  the  voyage  be  absolutely  lost,  or        ^ 

^  not  worth  pursuing^  under  these  and  many  other 

*  Uke  circumstances,  the  insured  may  disentangle 

*  himself  and  abandon.*"    (Lord  Mansfield,  in  Ha-  f  Hoc;  isog. 
nilton  V.  Mendez.)     It  was  contrary  to  every  prin- 

aple  to  say,  because  the  hull  of  a  ship  is  found  , 

II  a  port  which  falls  within  the  general  description 
)f  the  places  to  which  she  was  insured,  brought  in 
there  in  a  state  of  mutiny,  deprived  of  her  lawful 
sommander  and  officers,  not  unde^  the  control  of 
the  assured  or  their  agents,  but  in  the  hands  of  mu- 
tbeers,  without  cargo  and  without  stores,  and,  at 
the  time  of  her  seizure  by  the  mutineers,  not  having 
completed  any  one  act  of  her  mission,  that  therefore 
(he  has  performed  the  insured  voyage  within  the 
Cleaning  of  the  policy.  The  underwriters  engaged  « 
^  the  ship^s  arrival  at  the  port  of  destination  free 
Tom  perils  in  the  course  of  her  legitimate  trade. 
fiere  the  ship  has  not  so  arrived,  and  therefore  it' 
eems  clear  within  ail  the  decisions,  that  the  assured 
3ay  recover  as  for  a  total  loss,  having  abandoned, 
(id.  The  resolution  to  abandon  was  communis 
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constant  usage  and  the  requisition  in  tb 
^^  that  ike  assured  shall  sue,  labour,  and  i 
^'  and  about  the  defence,  recirvery^  &c.  & 
property  insured/' 


Messrs.  Adam  and  Nolan  (for  Respondei 
had  lately  been  decided^  thatthe  loss  of  the  vo 
not  necessarily  the  loss  of  the  ship.  Insur 
a  contract  of  indemnity.  Suppose  two  it 
on  a  ship  from  £dinburgh  to  London^  oc 
ship,  the  other  on  the  cargo ;  the  cargo^  cc 
for  instance,  of  fish^  might  be  lost,  and 
sliip  reach  her  proper  port  in  perfect  safety, 
the  assured  bring  in  the  insurer  on  the  sh 
these  circumstances  ?  The  undertaking  bjf 
derwriter  on  the  ship  was,  not  that  she  she 
form  her  voyage,  but  that,  until  she  arrive 
port  of  destination,  he  would  protect  the 
against  a  total  or  partial  loss  of  the  ship.  \ 
of  tlie  assured  rested  entirely  on  dicta  c 
1  Taunt.  363.  apd  Mansficld.  The  case  of  Parsons  v.  Si 
10  Eut.  ssg.   C.  P.)  and  the  case  of  Bainbridge  v.  Neii 

K.  B.)  were  decidedly  in  favour  of  the  vie 
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fitkitgeriM  ^.  Tok,  that  the  loss  of  the  vojrstge  Xmes,  isi9. 
not  the  loss  of  the  ship;  but  the  Conrts  in  ''*'— v-— ' 
itminster  Hall  got  out  of  that^  no  one  knew  5BrPCi3i 

Bj  the  decision  in  the  case  of  Pardons  v.  Scott, 
[^  ^  old  rule  was  restor^d^  in  opposition  to  the  dicta 
ibcwe  mentioned,  which  were  mere  obiter  dicta; 
H  the  decision,  in  the  particular  cases,  did  not  turn 
tponthem.  In  the  cases  of  Goss  v.  Withers j  Ha-^  s  Bur.  6^5. 
M'tutttm  V.  Mendezy  Mills  v.  Fletcher^  the  ship  had  Do^.9^ 
lolfered  considerable  damage.  Here,  though  the 
cargo  was  lost  by  barratry  of  the  mariners,  the  ship 
was  safe.  Another  point  was,  that  the  instructions 
to  die  Master  were,  to  go  first  to  Surinam  and  De-  ^ 

namra,  and  then  to  St.  Vincent's,  &c. ;  whereas^ 
Ac  words  of  the  policy  were,  to  her  port,  &c,  in  the 
British  or  Foreign  West  Indies,  and  afterwards  to 
America  i^  and  it  was  decided,  that  where  a  vessel 
was  to  go  to  more  ports  than  one,  they  must  be 
tdcen  in  the  order  of  the  policy. 

Messrs.  Park  and  Brougham  (for  Appellants.)  In 
the  trading  map,  Surinam  and  Dcmarara  were  in  the 
West  Indies ;  but,  at  any  rate,  the  vessel  had  been 
<^rried  to  Barbadoes  first,  owing  to  the  mutiny  of 
Mie  crew.  This,  like  every  case  of  abandonment, 
depended,  in  some  measure,  on  peculiar  circum- 
stances. What  they  went  upon  was  this,  that, 
under  the  special  circumstances  of  the  case,  the  un- 
derwriters ought  to  be  put  in  their  place.  They 
were  not  called  upon  to  maintain,  that,  in  all  cases, 
the  loss  of  the  voyage  was  the  loss  of  the  ship. 
The  case  of  Fitzgerald  v.  Pole  was  quite  di^erent  ^Br.P.Ctai. 
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June  2, 1813.  from  the  present ;  and  the  case  of  ParsoM  v.  ScGtt 
^^■"*v'^~^  aj^lied  as  little.  Here  there  was  an  utter  dilapidi- 
1  Taunt  sdi.   tion,  which  was  wanting  in  both  these  cases*    The 

underwriters  might  as  well  say  that  a  vessel  wasia 
good  safety  if  the  hull  was  raised  up  again,  thoogh 
she  had  before  sunk»  and  the  whole  crew  had  p^ 
rished.  As  to  the  question  of  abandonment  and 
waver,  they  would  only  just  notice,  that  theaasorad 
bad,  by  the  first  post,  communicated  their  resolotioa 
to  abandon,  and  had  only  interfered  afterwards  h 
the  interest  of  all  concerned,  the  underwriM 
having  refused  to  act. 

Jttdgmenu  Zord  Chancellor.    Under  the  particular  circma- 

stances  of  this  case,  he  was  of  opinion,  that  the  ai* 
sured    were  entitled    to  abandon,   that  thqr  cU 
%         abandon  in  time,  and  that  the  abandonmoit  irai 
not  waved. 

Ordered  and  adjudged,  that  the  interlocutor  com- 
plained of  be  reversed,  and  that  the  decree  of  the 
Court  of  Admiralty,  of  1 1th  Nov.  1803,  be  ajknui- 

Agent  for  Appellant,     Chalmbr. 
Agent  for  Respondent,  Mundklu 
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IRELAND. 

PPEAJL  FROM  THE   COURT  OF  CHANCERT. 

Cowley  and  oihen^-^ Appellants. 
M.  W.  HAKTSTOvGE-^Respondent. 

La^rtstongb  by  lib  will  devises  and  bequeaths  certlun  Joned,  isia^ 

states^  and  sums  of  money  charged  upon. his  nephew,    '^^^ >^  mm.^ 

L  Harstonge's  estates,  &c.  to  trustees^  on  trusty  to  lav  out  coHarRuc- 

ssidue  of  his  personal  property  (after  payment  of  lega-  '^'o*  ®'  ^ 

eilher  in  the  purchase  of  lands  of  inheritance,  or  at  J?«d'JI"!!« 

!st,  as  his  trustees  should  think  most  Jit  and  proper:  exbrcisbopa 

hen,  upon  trust,  to  pay  the  rents,  proms,  and  mterest,  discrbtiov- 

r  H*  Hartstonge,  for  life ;  and  after  his  decease,  to  art  powbr 

ly  and  assign  the  whole  to  the  fint  and  other  sons  of  ^^▼"'  to 

1.  Hartstonge,  in  tail  male ;  remainder  to  the  daugh-  '^'^''''''^- 

r  daughters  of  Sir  H.  Hartstonge,  in  tail  general ;  re- 

der  to  hb  niece,  Ann  Cummings,  for  life;  remainder 

\T  first  and  other  sons  in  tail  male ;  remainder  to  his 

al  daughter,  Anne  Hartstonge,  for  life;  remainder  to 

irst  and  other  sons  in  tail  male ;  remainder  to  her 

bters  in  tail  general ;  remainder  to  hb  niece,  Mary 

thy,  for  life ;  with  remainders,  as  above,  to  her  sons 

daughters;  remainder  to  testator's  own  rig^t  heirs, 

itors,  and  administrators.    The  trustees  never  acted. 

I  Cummings  and  SirH.  Hartstonge  died  without  issue, 

Fdm  Vesey,  first  son  of  Anne  Hartstonge,  became 

It  in  tail  upon  the  doith  of  hb  mother.    John  Vesey, 

lis  children  (infants)  died,  and  his  wife  obtained  ad- 

itration,  and  claimed  the  personal  fund  as  personal 

trty,  the  same  never  having  been  invested  m  lands. 

next  remainder-man  claimed  it  as  land;   and  the 

ion  was,  Whether  it  was  to  be  considered  as  land  or 

nal  property  ?     Decided,  that  it  was  to  be  considered 

id,  the  discretionary  power  given  to  the  trustees  being 

;d  by  the  intention  of  the  testator,  as  collected  from 

'hole  of  the  will  taken  together. 


Nl  Hartstonge,  of  the  City  of  Dublin,  the  Re-  Willof  Joha 
JUt's  grandfather,  by  will,  dated  May  23, 1766,  ul^^j^ 
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Junes,  1813.  after  various  bequests  (and,  among  others,  a  sum  of  j 
^■*— v-*--^    5000/.)  to  his  natural  daughter  Anne  Hartstonge, 
TioN  OP  A      devised  and  bequeathed  to  trustees,  their  heirs^  ex-* 
^l^t'J^^^^l  ecutors,  and  administrators,  his  lands  of  Camas,  in 

OARD  TO  THE  '  '  .  ' 

sxERcisBOPA  the  county  of  Limerick ;  an  annuity  of  1 50/«  charged 
ARY  POWER  on  his  nephew^  flfar  H«  Hartstonge's  estate  in  tbe 
fi—Ji?       county   of  Limerick ;    his  house  in  Limerick,  a 

charge  of  4000/.  on  his  nephew^s  estate  of  Bn^^ 
a  charge  of  2000/.  on  his  nephew^s  estate  of  Gleo' 
duff,  and  whatever  sums  remained  due  to  bio- 
self  on  a  mortgage  of  Lord  Fane*8  est^,  &c 
in  trust,  in  the  first  place,  to  pay  the  sum  of 
5000/.  to  his  daughter,  an  annuity  of  150/.  to  bis 
niece,  Anne  Cummings,  for  life ;  and  next  followed 
that  part  of  'the  will  which  gave  rise  lo  the  present 
question ;  viz. — 

Then,  upon  trust,  to  lay  oat  the  residue  of  tbe> 
said  two  several  charges  of  4000/.  and  2000/.  on  mjr 
said  nephew's   estate,   herein  before  particabrljr 


"  mentioned,  with  all  such  further  or  other  sum  or 
^^  sums  of  money  as  shall  be  due  to  me,  by  mortgage) 


tc 


judgment,  or  upon  any  other  security  whatsoever, 
either  in  the  purchase  of  lands  of  inker  it  ance^  ^ 
at  interest,  as  my  said  trustees  shaU  think  mo^t 
Jit  and  proper,  (but  without  any  risk  or  haxardto 
"  my  said  trustees,  or  either  of  them ;)  and  then, 
upon  this  further  trust,  to  pay  the  rents  of  the 
said  lands  of  inheritance,  so  to  be  purchased  by 
my  said  trustees  herein  before  named,  or  the 
interest  money  of  the  residue  of  the  said  charge* 
"  of  4000/.  and  2000/.,;  and  also  the  interest  and 
"produce  of  all  other  sums  of  money  as  shall  be 
^^  due  to  mc,  in  manner  aforesaid,  if  tbe  same  shall 
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be  laid  out  at  interest;  and  also  the  residue  of  the  June  s,  leis. 
said  rents,  issues,  and  profits,  of  the  said  lands  of  ^— --v^-~^ 
Camas,  and  of  the  said  House  in  Limerick,  and  of  tzon  op  a 
the  said  annuity  or  rent-charge  of  150/.  a  year;  ^l^^*J^y^ 
and  also  the  interest  and  produce  of   the  said  bxerciseofa 

DISCI^ETIOir* 
ARY  FOWl^B. 
OITEXTTO 
TROStBEl* 


mortgage  on  the  late  Lord  Vilcount  Fane*s  estate,  ^"^'^*'**^*'' 
to  said  Sir  Henry  Hartstonge,  for  and  during  the  ^^▼"^'^ 


term  of  his  natural  life ;  and  from  and  after  his 
decease,  I  aj^oint  my  said  trustees,  and  the  sur« 
tivor  of  them,  and  the  heirs,  executors,  or  admi- 
nistrators of  such  survivor  respectively,  to  grant, 
convey,  and  assign  my  said  real  estate,  the  said 
rent-charge,  or  annuity,  of  1 50/.,  my  said  house 
in  Limerick,  the  said  charges  and  mortgages,  or 
such  estate  as  shall  be  purchased  for  the  same,  (^nd 
all  other  sums  due  to  me  upon  any  other  security 
whatsoever,)  to  the  first,  and  every  other  son,  of 
ray  said  nephew.  Sir  Henry  Hartstonge,  lawfully 
to  be  begotten,  and  to  the  heirs  male  of  their  bo- 
dies, severally  and  successively,  the  eldest  of  such 
sons,  and  the  heirs  male  of  his  body  being  always 
preferred,  and  to  take  before  the  younger  of  such 
sons ;  and  in  default  of  issue  male  of  my  said  nc* 
phew.  Sir  Henry  Hartstonge,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  my  said  ne- 
phew. Sir  Henry  Hartstonge,  and  the  heirs  of  her 
and  their  body  and  bodies,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and,  for  want  of  such 
issue,  to  my  niece,  the  said  Anne  Gumming, 
otherwise  Hartstonge,  for  and  during  her  natural 
life,  with  remainder  to  her  first,  and  other  sons, 
successively  in  tail  male;  and  on  failure  of  issue 
BMile  of  my  said  niece,  Anne  Gumming^  to  my 
VOL.  I.  2  c 
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s.  sf;.-:  *^  Slid  reputed  daughter,  Anne  Hartstonge^  for 
*^  during  her  natural  life,  with  remainder  to 
*^  first  and  other  sons  successively  in  tail  male. 
**  jteihue  of  issue  male  of  my  said  reputed  daugi 
*^  Aaoe  Hartstonge^  to  the  use  of  all  and  eveiy 
^  duEchier  and  daughters  of  the  said  Anne  Ha 
-^  STOQr,  my  said  reputed  daughter,  ahd  the  hein 
-^  Imt  aad  their  body  and  bodies,  as  tenants  in  cc 
^  aioov>aQd  not  as  joint  tenants ;  and  in  de&uit 
^  mra  iessoe  of  the  said  Anne  Hartstonge^  my  « 
*^  rtspoaeti  dsnghter,  to  my  niece,  Mary  Ormsl 
•*  jd&snrae  Haitstonge^   wife  of  Henry  Ormsl 

-  Esix>  Iw  and  during  her  life,  without  the  coob 

-  ir  jxflemxtidltng  of  her  husband,  the  said  Hen 
**  iVaisbv,  or  iritbout  his  having  any  msDner 
■*  aMier  owr  the  same,  or  any  part  thereof;  h 
-*  3tf  tskf  nxvipt  and  receipts  of  the  said  Mu 
-^  iVtttSOy  aKxie>  and  no  other,  notwithstanding  Im 
•^  vv««tttr^,  shall,  fix)m  time  to  time,  be  good  an 
**  $mik-ient  for  the  rents,  issues,  and  pro6ts,  of  m 

-  ;»Ai  n»l  and  personal  estate  and  fortune,  wit 

-  rvwaiiKkT  CO  her  first  and  other  sons  respectivd; 
^^  :tt  tail  male;  and  on  failure  of  issue  male  of  0| 
-^  «asd  ttieci\  Mary  Ormsby,  to  the  use  of  all  •« 
''^  fpwry  the  daughter  and  daughters  of  my  trt 
**  uic\\\  Mary  Ormsby,  and  the  heirs  of  her  v^ 
*^  their  body  and  bodies,  as  tenants  in  common,  lo^ 
**  iKH  as  joint  tenants ;  and  in  default  of  such  rs» 
*"  \>t'  uiy  said  niece,  Rfary  Ormsby,  to  my  ^ 
**  nji:l«  heirs,   executors,    and  administrators,  ^ 

•*  Aud  my  will  and  intention  is,  that  when  of 
«'  cru$tec$  shall  invest  miy  said  personal  estale  ^ 
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'^ lands  of  inheritance,  that  the  present  persons,  Janes,  1  sis. 

"  whom  I  intend  and  m^ke  tenants  for  life  thereto,    ' ^— *-^ 

"  shall  have,  as  they  come  into  possession,  power  tiok  of  a 
^  to  make  leases  of  such  lands  for  three  lives,  or  ^Itt'JJ^  *'* 

'  GARD  TO  THE 

*^  thirty-one  years  in  possession,  and  not  in  re-  exercisbofa 
'^version,  and  at  the  full  improved  retit,  tvithout  ary^ power' 

'<C  fijje  »♦  GIVEH  TO 

TRUSTEES. 

♦  The  ti'ustees  renounced  the  exeiiution  of  the  will, 
and  administration  with   the    will    annexed   was 
granted  to  Sir  IL  Hartstonge  by  the  Prerogative 
Court     Afterwards,  one  of  the  trustees  (the  other  Surrivingims- 
Mng  died  without  acting)  assigned  the  whole  of  t^n'J.^Ji^^ 
the  testator's  trust  property  to  Sir  H.  Hartstbngc^,  ^  Sir  Henry 
•abject  to  the  trust. 

Sir  H.  Hartstonge  received  a  suili  of  about  10,000/. 
in  thfe  whole,  personal  property  of  the  testdtor,  and 
paid  the  interest  of  her  5000/.  to  Anne  Hartstonge. 
He  had,  of  course,  after  deducting  the  5000/.  be- 
longing to  Anne  Hartstonge,  an  sldditional  sum  of  ^ 
about  5000/.  in  his  hands,  subject  to  the  ulterior 
trusts  of  the  will.     The  niece,   Anne  Cummings,  DeathofAnnc 
died,   without    issue,   before   Sir   H.    Hartstonge ;  and  sTr  ifenry 
afterwards  Sir  H.  Hartstonge  died  without  issue,  H»rutonge, 

^  I        ^  '   without  issue: 

and  withodt  having  invested  the  surplus  money  in  personal  fund 
lands,  and  the  Earl  of  Limerick  became  his  per-^  ^|  in^lLndt!! ' 
soiial  representative.     Anne  Hartstonge   intermar-  ^""*  Harts- 

.  *  III  tonge  marries 

Jied  with  a  Mr.  Vcsey,  by  whom  she  had  one  son,  first  A.Vesey, 
John ;  and,  upon  the  death  of  her  husband  Vesey,  has'a  wn/*** 
•he  intermarried   with  Edmond  Weld,  by  whom  '^,°*'|j '  *?^' J?^ 
•he  had  the  Respondent,  who  was  the  eldest  son  by  her  husband 
him,  and  several  children-     Anne  Weld  died;  upon  i^Jf.^'n'J*"^'^ 
^hich  her  son,  John  Vesey,  became  entitled  to  an  ^Vcld,  by 
^^•ite  tail,  in  possession,  in  the  testator*s  real  pro-  iiespondeot 

2  c  2 
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June  3, 1813.  p^rty  devised  as  aforesaid,  and  to  the  residue  of  the 
^^— *v""-^  testator's  personal  property,  after  payment  erf  the 
Tiow  OP  a'  5000/.  specifically  bcqueated  to  his  mother ;  aiid  bi 
WILL,  IK  RB-  received   1000/.,  part  of  such  residue^  from  LotQ 

GARD  TO  THE  ^  ^  '     *^  '  ' 

EXERCISE oFA  Limerick. 

ARY^ power'        I'i  March,  1803,  John  Vesey  died,  leaving  tl^4 

•JivEN  TO        Appellant,  Catherine,  his  wife,  and  one  son  aad 

TkuSTEES.  *^*  ;  ^ 

Death ofJohn  two  daughters;  all  of  whom  died  before  the  eld^^ 
Infant  chfu"'   attained  the  age  of  six  years.     By  tlie  death  of  Jobo 
drcn.  Re-       Vcsey  and  his  children,  the  Respondent,  Matthev 
comes^tenant    Weld,  whp  assumed  the  name  of  Hartstonge  pQ^ 
in  uii  under     suant  to  the  directions  in  the  will,  became  entitled 

to  an  estate  tail,  in  possession,  in  the  testators  real 

property,  under  the  trusts  of  the  will. 

Widow  of  Catherine,  the  widow  of  John  Vesey,  on  his  death, 

claims thc^fcr-  ^^d  that  of  his  children,  obtained  letters .  of  admi- 

sonai  fund  as    nistration  to  them,  and  afterwards  intermarried  with 

personal  pro-  '  , 

perty.  Jamcs  Cowlcy,    who,  in    her  right,  claimed  the 

above-mentioned  residue  of  the  testator*s  person^ 
fortune ;  the  trustees  having,  in  the  exercise  of  their 
discretion,  sufi'ered  it  to  remain  out  at  interest,  in* 
stead  of  purchasing  lands. 
Mays,  1804.  The  Respondent  filed  his  bill  in  Chancery  against 
spondcnir      the  Appellants,  to  have  the  money  paid  over  to  biiDf 

or  laid  out  in  tlie  purchase  of  lands,  to  be  settled 
according  to  the  limitations  in  the  will.     After  an- 
swers, and  issues  joined,  the  cause  cameon  to  be  heard 
l>efore  the  Master  of  the   Rolls,  who,  after  three 
July  15, 1805.  days' hearing,  dismissed  the  bill,  and  ordered  tb^ 
Kolls*^di5.    ^   c^sts  to  be  paid  out  of  the  fund.     The  Respondent 
misses  the  bill,  appealed  to  the  Chancellor,  who  reversed  the  decree 
Dec.  13. 180(3.  of  the  Master  of  the  Rolls,  and  "  decreed  that  the 

Decree  of  the  -rsi    .      •  ,-    /ri  i  «  xUm 

Cbaucellorin    "  riaintift  (Respondent)  was  entitled  to  have  U^^ 
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^*  money  invested  in  lands,  to  be  settled  subject  to  Jtmts,  isis. 

**  the  uses  and  trusts  of  the  will  ;*'  but  gave  no  costs  ^^ v—' 

on    either  side.      The  Appellants   thereupon   ap-  hoitopa 

Dteled  ^'^^'  '^  "'" 

r*^  CARD  TO  THE 

It  was  contended  on  the  part  of  the  Appellants,  exercise  of  a 
Aat  the  intention  of  the  testator  was,  to  give  an  art  power" 
option  to  his  trustees  to  lay  out  the  residuum  of  his  °'^^!!,^^ 
personal  fortune  in  the  purchase  of  lands,  or  at  in-  favour  of  the 
tercst     This  appeared  most  manifestly  from  the  ^F«"^*°^ 
strong  and  emphatic  expressions  which  the  testator 
had  used  in  his  will :  he  devised  and  bequeathed  to 
his  trustees,  their  heirs,  executors,  and  administra- 
tors, his  real  a[nd  ptersonal  estate,  "  To  lay  out  the 
residue  of  the  two  several  charges  in  his  will  spe- 
cified, with  all  such  further  or  other  sum  or  sums 
of  money  as  should  be  due  to  him  by  mortgage, 
judgment,  or  upon  any  other  security  whatsoever, 
Athtr  in  the  purchase  of  lands  of  inheritance^  or 
at  interest  y  as  his  said  trustees  shall  think  Jit  and 
**  proper^  but  without  any  risk  te  them?''     Here  the  Argument  for 
testator  had  in  express  terms  given  his  trustees  an  ,hanhe"«- 
option,  and  invested  them  with    the  uncontrolled  tatorhadin 
power  of  laying  out  the  residue  of  his  personal  pro-  given  trusted 
perty  either  in  the  purchase  of  lands,  or  at  interest ;  Jjio°,v\'°oncy 
wd  yet  it  was  contended,  on  the  part  of  the  Re-  Jo  remain  at 

•«..      *  ,  1111  !•  1  iiiicresi,  or  in- 

spondent,  that  although  the  trustees  did  not  vest  vesiitiu  lands. 

this  residuum  in  lands,  but,  on  the  contrary,  suffered 

^t  to  remain  at  interest,  it  was  to  be  considered  as- 

'•nd,  and  not  as  money;  but  this  construction  was 

^aally  repugnant  to  the  letter  and  spirit  of  the  will ; 

for  if  the  testator  had  intended  that  the  surplus  of 

"W  personal  fortune  should  absolutely  be  laid  out  in 

the  |mrchase  of  land,  for  what  purpose  did  he  give 
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the  trustees  a  discretionary  pow^r  of  laying  it  oa^^ 
at  interest,  which  must  be  nugatory  and  inoperative 
if  this  construction  was  to  prevail  ?     This  would  1:^ 
to  make 9  and  not  to  expound  the  testator's  wiH;    ^ 
liberty  that  courts  of  justice  had  never  assume^^ 
That  such  was  not  the  testator's  meaning  might  stiJ/ 
further  be  inferred  from  the  directions  given  to  tbe 
trustees  in  a  subsequent  passage  of  his  wilL    The 
testator  directed  his  trustees  ^^  to  pay  the  rents  of 
^'  the  lands  of  inheritance,  so  to  be  pur  chased,  or  tk 
interest  money  of  the  residue  of  the  said  charga^ 
and  also  the  interest  and  produce  of  all  such  other 
sums  of  money  as  should  be  due  to  him,  if  tk 
^^  same  should  be  laid  out  at  interest^  and  also  tbe 
^^  residue  of  the   rents^   issues^  and  profits,  of  tbe 
'^  lands  of  Camas,  and  of  the  house  in  Limerid^i 
'^  and  of  the  annuity  of  150/.,  and  also  the  interut 
and  produce  of  the  mortgage  on  the  late  M 
Viscount  Fane*s  estate^  to  his  nephew,  Sir  Ifen^ 
Hartstonge,  for  life ;  and  from  and  after  his  dcf 
^^  cease,  the  testator  appointed  his  said  trustees,  and 
*^  the  survivor  of  them,  and  the  heirs,   executors, 
'^  and  administrators,  of  such  survivor  respectivelyj 
to  grant,  convey,  and  assign,  his  said  real  estate 
said  rent  charge,  the  said  house  at  Jjimerick,  the 
said  charges  and  mortgage^  or  such  estate  fl* 
^^  should  be  purchased  for  the  same,  and  all  othcf 
'^  sums  due  to  him,  upon  any  other  security  v^hat- 
'^  soever,  to  the  first  and  other  sons  of  his  s^id  ^^ 
'*  phew,  in   tail  general,  with   several  rertiaipder* 
^^  over.     The  testator  also  by  his  will  provides,  an^ 
**  declares  it  to  be  his  express  will  and  intention*  i 
^J^  that  all  and  every,  or  any  person  or  persons  wl*^' 
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^'  soever,  who  were  in  remainder  to  his  said  estates  June  2, 1813. 
**  and  fortune^  by  his  said  will,  as  they  should  come  ^*'"^^^*"*^. 

CONSTRDO* 

^^  into  the  possession  thereof,  by  virtue  of  the  limi-  tion  of  a 
*•  tations  aforesaid,  should  always  bear  and  take  oard'tcTtm 
**  upon  them  the  surname  of  Hartstonge,  and  no  bxbrci#bofa 
^^  other;  and  use  the  arms  belonging  to  his  name^  axtpowbr* 

*^  and  no  other.**     Here  it  was  observable  that  the  ^^^JiJ^ 

TRc  mis. 

tertator  had  made  use  of  terms  properly  applicable 
to  personal  property  only,  with  a  view  evidently  to 
provide  for  the  event  of  his  trustees  continuing  the 
numey  at  interest,  upon  the  old  securities ;  or  laying 

'     it  (mt  at  interest  upon  new  securities.     In  the  case 

of  Curling  v.  May,  a  sum  of  500/.  given  to  a  trus-  3  Atk.  2«5« 
te^  to  be  laid  out  upon  a  purchase  of  lands^  or  on 
good  securities,  for  the  separate  use  of  the  testator^s 

/  dtoghter,  her  heirs,  executors,  or  administrators^ 
(who  died  before  the  money  was  vested  in  a  pur- 
chase,) was  decreed  to  the  administrator  of  the 
daughter.  The  words  of  Lord  Talbot,  in  that  case, 
Were  very  strong,  and,  as  it  was  presumed,  conclu- 
sive, upon  the  present  case.  He  observed,  that  it 
WM  originally  personal  estate,  and  then  remained 
^ ;  and  that  the  Court  would  take  it  as  it  was 
foimd.  The  decision  of  Lord  Talbot  was  recog- 
tiized  in  the  case  of  Amler  v.  Amler.  In  that  case,  3  Vcs.  683. 
the  testator  bequeathed  ^^  a  sum  of  money  to  A  to 
^^  remain  at  interest,  or  to  be  by  him  laid  out  in 
^^  real  estates,  and  to  go  with  other  estates  devised." 
A,  being  tenant  in  tail  of  the  real  estates,  disposed 
tf  the  money  by  will.  The  Court  inclined  in  favour 
of  the  disposition  by  will,  upon  the  ground,  that  A 
*'ght  have  called  for  the  money  as  absolute  owner, 
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June  3, 1813.  but  it  wos  established  upon  the  option  to  amtm» 

' ^^— ^   it  personal  estate.    The  Chancellor  there  obseTvedi 

TzoN  OF  A  that  an  option  was  given  to  the  legatee  either  to  Ifjr 
oARD  TO  "'  ^^*  ^^®  money  at  interest,  or  in  the  purchase  of 
zxERcisBOFA  lands ;  and  surely,  in  the  present  case,  an  electioQ 
ARY  power'  ^^^  given  to  the  trustees,  in  the  most  uneqi^focal 
oiTEw  T«  terms,  to  lay  out  the  money  either  in  the  purdhns 
Amb. S41.      of  lands,  or  at  interest.     The  case  of  Esu^hmik 

Saunders  would,  as  .it  was  apprehended,  be  prio*' 
cipally  relied  upon  as  an  authority  in  favour  of  the 
construction  contended  for  by  the  Respondent }  bet 
that  case  was  very  distinguishable  from  the  {»eseot| 
and  even  were  it  to  be  considered  as  an  authority  ii 
point,  it  had  been  over-ruled  by  subsequent  deci* 
sions.     In  that  case,  the  testator  directed  his  eit- 
cutors  ^'  to  raise  the  sum  of  400/.  out  of  his  persoaai 
estate,  and  to  pay  it  to  4)is  trustees,  who  shoidd 
lay  out  the  same  in  the  purchase  of  lande,  or  aoy 
other  security  or  securities ;  and  that  the  lands  m 
to  be  purchased,  and  the  security  or  securities oa 
which  the  400/.  should  be  so  laid  out,  should  be 
made  to,  and  sc'^tled  on  the  trustees,  their  bein 
and  assigns,  in  trust  and  to  the  use  of  his  wife  for 
life,  and  after  to  such  uses,  and  under  such  pro* 
^^  visoes,  conditions,  and  limitations,  as  his  landi 
*^  before  devised  were  limited."     Here  it  was  to  be 
observed,  that  the  executrix  (who  was  the  widow  of 
the  testator)  died  before  the  400/.  was  raised  out  of 
the  personal  estate,    or  paid  over  to  the  trustees, 
and  consequently  that  sum  never  vested  in  them, 
and   therefore  they  could  not  have  exercised  any 
discretionary  power  over  it.     Lord  Hardwicke,  ua 
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ring  judgment  in  that  case,  admitted,  thattrus-  Junes,  igia.^ 

es  had  an  election  to  change  the  rights  of  parties.    ' n^-~^ 

It  was  expressly  grven  to  tciem.  tiok  op  a 

There  was  no  doubt  that  a  power  might  be  given  o^rd't? tw 
trustees,,  to  prefer  one  set  of  objects  to  another,  exercimoia' 
d  that  this  might  be  done  by  giving  them  discre*  ^rt  pfwipa 
manr  power  to  render  the  fund  real  or  personal  ^^^^^xa 
tate.    This  was  clear  from  the  case  of  Walker  v.  ^  Vei.  j7q. 
tone.    Curling  v.  Majfj  and  Amler  v.  Amlcr.  gy^fff* 
le  principle  was  recognized  in  Ear  lorn  v.  Saun^  Amb.84i.* 
rs ;  though,  from  the  particular  circumstances  of 
at  case,  the  principle  was  held  not  to  be  applica- 
5  to   it     The    only  questions    therefore    were^ 
ty  Whether  the  direction  to  the  trustees  conferred 
i  them    an  imperative  trust,  or  a  discretionary 
^er  ?  and,  2d5  If  it  conferred  qn  them  a  discre- 
inary  power,  whether  the  fund  must  not  now  be 
ntidered  as  personal  estate,  either  from  legal  pre- 
mption  of  its  having  been  made  such  by  an  exer- 
&e  of  the  power,  or  from  its  having  been  personalty 
tfie  testator's  decease,  and  its  being  now  too  late 
inake  it  real  estate  by  an  exercise  of  the  power  ? 
Kow, ,  it  seemed  impossible  to  confer  a  discretion- 
y  power  of  choosing  between  two  acts  more  expli- 
dy  than  by  saying,  that  it  should  be  lawful  for 
te  donee,  or  trustee  of  the  power,  to  do  one  or  the 
her  of  them,  as  he  should  think  proper ;  and  it 
IS  obvious,  that  the  testator  thought  the  fund 
ugfat  continue  personalty  through  every  stage  of 
le  tmst,  and,  in  its  final  determination,  have  the 
iture  of  personalty*     The  first  appeared  from  the 
^lar  repetition  oi  his  directions  for  the  payment 
the  interest  oS  the  money.    The  second,  firom  his 
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Jones,  1813.  direction,  that  when  the  trustees  were  finally  to  di- 
'^^'"^^~-^  vest  themselves  of  the  fund,  and  make  it  over  to  Urn 
Tiov  OP  A  cestui  que  trust,  becoming  absolutely  entitled  to  i^ 
riiiD  To^THE  ^^y  should  then  assign  to  him  the  money  and  the 
laati^cuBor  A.  securities  Jor  money y  Qxid  convey  the  land  tobmiy 
ART  powiR*  ij^  it  should  have  been  laid  out  in  land.  Tbsa, 
Z^Z^       irom  the  length  of  time  (above  40  years)  dnrio; 

which  the  personal  fund  had  been  permitted  to  ie« 
main  in  that  state,  an  exercise  of  the  trustees*  £•  ' 
rection  in  favour  of  the  personal  quality  of  the  find 
must  be  legally  presumed.  It  was  submitted,  thit 
it  was  now  too  late  to  exercise  it,  as  the  testator  ex- 
pressly directed  {he  transfer  of  the  fund  to  be  mid^  | 
on  the  death  of  the  devisee  of  the  life  interest,  to  bit 
issue.  This  was  to  be  the  completion  of  the  tm^ 
and  the  discretion  of  the  trustee  was  therefore  to 
cease  with  it.  * 

Argument  for       o,^  ^he  part  of  the  Respondent,  on  the  ofl« 

hand,  it  was  contended,  that  the  Chancellor*s  decree 
ought  to  be  affirmed,  because  money  devised  upon 
,  trust,  to  be  invested  in  the  purchase  of  lands  of  in- 
heritance, was  in  equity  regarded  as  real  estate,  asd 
passed  as  such,  although  not  so  invested.    As  to 
the  option  here  given  to  the  trustees,  either  to  juff* 
chase  lands  of  inheritance,  or  lay  out  the  money  >t 
interest,  the  latter  could  only  be  construed  to  meas 
a  temporary  investment  until  lands  conld  be  piff' 
chased,  or,  at  most,  until  the  death  of  Sir  Hcniy 
Hartstonge,  the  first  tenant  ;for  life,  upon  whose 
death  a  settlement  ^vas  directed  to  be  made  in  teno* 
which    manifestly  shewed    the  testator  had  red 
estate,  and  that-  only,  in  contemplation.    All  tk^ 
limitations  in  the  will  directly  applied  to  land,  ati^ 
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wre  analagous  to  the  limitations  of  real  estate ;  Junes,  1813. 

md  it  was  worthy  of  remark,  that  there  was  no  li-^  ''— v— -^ 

C0V8TRU0* 
mtation  or  provision  whatever  throughout  the  will  nov  of  a 

that  applied  tojhejund  as  money  ;  but,  on  the  con^  ^^rJIto'tee 
trary,  all  the  limitations  of  the  will  expressly  ap^  bxbrcisbova 
)U€d  to  land,  and  all  the  remainders,  even  the  most  art  powxiT 
remote,  were  limited  to  the  testator's  kindred.  If  the  ®'^»*  ™ 
iroperty  was  supposed  to  be  personal  estate  at  that 
leriod,  the  limitations  prescribed  by  the  testator  to 
K  made^  would  not  only  have  been  liable  to  be  de- 
bated ;  •  but^  in  the  veiy  probable  event  of  a  person^ 
lesignated  as  a  remainder  man  in  tail^  having  then 
Dme  in  esse,  and  being  the  first  to  take^  would  all 
isve  been  void  in  the  very  moment  of  their  crea- 
ion.    In  this  respect^  the  case  of  Earlom  v.  Saun'*  Amb.  S4i. 
lers^  was  a  direct  authority  in  point ;  and  the  case^ 
top,  of  Thornton  v.  Hawley  bore  most  strongly  in^  10  Vei.  isg, 
hed  in  confirmation  of  the  principle  laid  down  by 
Lord  Hardwicke.     As  to  the  pretence  of  Jtohn 
i^csey  having  elected  to  take  the  fund  as  personal, 
ind  thereby  determined  its  real  nature  in  equity^  it 
lad  no  foundation  in   fact.     He  did  no  act  evi^ 
lencing  even  an  intention  of  tliat  kind  ;  and  if  he 
lad^  his  intention  alone^  as  tenant  in  tail,  would 
lot  have  been  sufficient  to  defeat  the  right  of  tHe^ 
remainder  men.     The  peculiar  circumstances  of  the 
trustees  having  refused  to  act^  and  having  assigned 
ttie  funds  and  their  trust  to  the  first  tenant  for  life, 
who  was  also  debtor  to  the  testator  s  estate  for  the 
principal  part  of  the  monies  directed  to  be  invested, 
^d  therefore  had  an  interest  in  omitting  to  invest  it 
i&  the  purchase  of  land,  would  distinguish  this  case, 
if  oec^ssaryi  from  others,  in  which  ^  election  in 
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June  $,  I8IS.  the  trustees^  as  to  the  nature  of  the  investment^  had 
^"^■""^^-^  been  thought  to  vary  the  equitable  rule.  And  hm 
now  OP  A  the  question  did  not  arise  between  the  real  and  pe^ 
WILL,  iw  Ki-  sonal  representatives  of  a  party  who  had  a  pow«f 
BSBicisBOPA  over  the  fund  to  alter  its  nature^  but  between  i 
Ir?  power'  perfect  stranger  in  blood  to  the  testator^  and  to  til 
•iTBv  TO       ^i)e  parties  in  the  intended  settlement,  on  the  one 

TlUtTBBSL  ,       *  1 

side,  and  the  testator^s  grandson^  to  whom  an  estiie 
tail  was  limited  by  the  intended  settlement,  on  the 
other.  The  Respondent  has  also  taken  the  testa- 
tor's name  and  arms,  and  become  thereby  the  rs* 
preventative  of  his  family,  according  to  the  directioB 
of  the  will,  and  was  admitted  to  be  thereby  endtkd 
to  such  part  of  the  devised  property  as  was  and  coo- ; 
tinued  to  be  real  estate ;  there  could  be  no  doeb^ 
therefore,  that  the  decree  appealed  from,  in  gitiif 
the  money  in  question  as  real  estate  to  bim^  be^ 
effectuated  the  general  intent  of  the  testator. 

SirS.  Romilly  and  Mr.  Hart  (for  Appellants.)  'Ka 
was  a  mere  question  of  construction.  Where  trastea 
were  bound  sooner  or  later  to  invest  money  in  hndi 
Courts  of  Equity  woiild  not  allow  tlieir  negligence 
to  defeat  the  testator's  purpose,  or  vary  the  righll 
of  the  parties,  upon  thei  principle  of  Coorts  rf 
Equity  to  consider  that  as  done  which  ought  to  be 
done.  But  then  that  supposed  that  there  were 
rights  of  parties.  It  was  clear  that  the  testator,  vdio^ 
was  the  absolute  owner,  might  give  a  power  to  tnis- 
tees  to  varv  the  destination  of  the  trust  funds.  The 
question  then  was.  Whether  the  testator  could  be 
considered  as  having  used  language  which,  at  the 
hour  of  his  deaths  imperatively  fixed  on  this  monef 
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|lie  character  of  land  ?    It  was  perfectly  clear,  upon  Jtme  3,  i$ii. 
^  ttuod  of  the  will,  that  an  option  was  here  left  to  ^^-^^^v*—^ 
tfae  trustees ;  and  where  that  was  evident,  neither  on  tioh  or  a 
principle  nor  on  decided  cases  had  the  Courts  any  ^^rd'to'tiie 
authority  to  control  it?    The  testator  might  per-  BXARcitzorA 
hq>s  have   intended    that    the  personal  property  ARrrowKR* 
should  so  in  the  same  course  of  limitations  as  the  ^^^^^  ^^    ' 
real ;  but  the  law  did  not  permit  this  ;  and  Courts  of 
Justice  could  only  act  on  the  language  of  the  will 
according  to  the  rules  of  law  and  equity. 

Messrs.  Richards  and  Leach  (for  Respondent.)  A 
testator  might  give  trustees  an  election,  but  it  was  not 
very  probable,  at  least,  that  it  should  be  given  to 
atrangers.    The  trustees  here  did  not  choose  to  act, 
and  there  was  no  person  to  exercise  the  discretion, 
and,  in  such  a  case,  the  Court  would  say  that  it 
Would  exercise  the  discretion,  and  do  that  which 
Was  most  consonant  to  the  intent  of  the  testator, 
fiut  even  if  the  trustees  had  acted,  they  had  no  dis- 
cretion, except  as  to  time ;  and  they  ought  to  have 
purchased  land  as  soon  as  a  proper  purchase  could  be 
found.    The  case  of  Amler  v.  Amler  was  totally  3  Ves.  593. 
different  from  the   present.      That  of  Earlom  v.  Amb.  241. 
Saunders  was  decidedly  in  favour  of  the  Respond* 
^t;  and  that  of  Thornton  v.  Hawky  contained  iqVcs.  icg. 
much  matter  applicable  to  tlic  question  of  option, 
though  not  exactly  such  an  option  as  this.     The 
testator  had  no  male  issue,  but  was  desirous  to  con- 
tttuie  his  name ;  and  the  object  evidently  was,  that 
the  personal  property  should  attend  the  succession. 
He  gave  his  trustees  a  discretion  to  lay  out  the  fund 
tt  circumstances  and  convenience   required;    bu^t 
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Jnned,  1818.  this  was  perfectly  consistent  with  fixing  npon  itAb 
^*^-v— *-^  qualities  of  land.     The  discretion  was,  to  manaflb; 

C0V8TR1TC*  **  : 

Tiov  OP  A       the  property  according  to  the  intent.     Soppose  taj 
•aro'txTthe  "i^liniited  discretion  in   the  trustees^  and  tfai^  ifj 
sziitcisBopA  called  upon  to  invest  the  personal  fund  id  hm^l 
ART  power'    they  were  to  say,  *  We  don't  choose  it;'  would  tint 
!!iI*!L™       have  been  an  answer  to  a  Court  of  Equity  on  this 

will?  ^No,*  the  Court,   would  say;  'the  testrfor 
must  be  supposed  to  have  meant  such  a  diseretiot 
as  was  consistent  with  the  general  purposes  of  bil.] 
will,   and  the  discretion    must   be  exercised  ic- 
cordingly.' 

If  the  trustees  had  acted,  as  it  was  aprindpletf; 
equity  that  what  ought  to  have  been  done  maitki 
considered  as  having  been  done,  it  might  be  ibevft' 
here,  that  they  acted  contrary  to  the  intent  of  ik  j 
testator,  and  committed  a  breach   of  trust 
they  had  refused  to  act ;  and  who  took  the  prapertf  | 
instead?     Sir  H.  Hartstonge;  who,  besides  hiffli* 
terest  in  keeping  the  debt  unpaid,  had  another  0^ 
gent  reason  for  keeping  the  fund  in  the  state  of  po^ 
sonal  property.     If  he  had  a  son  bom  who  odf 
lived  an  hour,  the  whole  of  the  personal  propcf^ 
would  have  been  his  own.     Suppose,  theo,  t  V^ 
^  filed  against  Sir  H.  Hartstonge;  the  Court wooU 

have  said,  ^  You  are  in  such  a  situation  ef  intoot 
that  you  cannot  be  heard,  and  the  money 
invested  in  land/ 

Sir  S.  Romilh  (in  reply.)  If  the  question  as* 
the  extent  of  the  discretion  were  doubtful,  tk 
cases  cited,  and  arguments  Hised  for  the  Respondeiit 
would  have  great  weight  But  they  went  for  nothiif 
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Ifbere  the  testator,  as  here,  said,  in  express  unequivo-  June  $,  isis* 
ol  terms,  that  his  trustees  should  havfe  the  option.   ^~^>^*-^. 

C0V8TRUO* 

By  the  ultimate  limitation  in  the  will,  he  gave  the  tiov  of  a 
proper^  to  his  own  right  heirs,  executors,  and  ad-  q^rd  totm 
mmstrators,  clearly  supposing  that  even  then  the  BJuRcitRovA 
money  might  be  personal  property^.  This  was  di-  art  powr&* 
lecdy  contrary  to  the  supposition,  that  it  was  the 
intention  of  the  testator  that  some  time  or  other  it 
should  be  absolutely  converted  into  real  estate. 
Suppose  the  limitations  spent,  and  the  question  had 
been  between  the  heir  at  law  and  next  of  kin  ;  by 
what  legislative  authority  could  Courts  of  Justice 
ftrike  out  these  words,  which  established  the  claim 
of  the  next  of  kin  ?  The  cases  relied  upon  on  the 
other  side,  were  inapplicable,  or,  in  principle,  di- 
rectly in  favour  of  the  Appellants.  Sir  H.  Harts* 
tODge  stood  in  the  place  of  trustees,  and  was  willing 
to  exercise  the  discretion ;  and  he  should  be  glad  to 
bear  of  a  case  where  the  Court  had  taken  from 
tnutees  willing  to  act  a  discretion  expressly  given 
diem.  As  to  the  Court  compelling  Sir  H.  Harts- 
tonga,  as  against  himself,  to  invest  tlie  money  in 
and,  he  thought  the  Court  would  do  no  such  thing, 
rhe  utmost  the  Court  could  do  would  be  to  say  to 
lim,  ^  You  don*t  stand  in  a  situation  of  perfect  im- 
jMrtiality,  and  therefore  we  shall  execute  the  trust  ;* 
Hit  it  did  not  follow  that  the  Court  would  absolutely 
avest  the  money  in  land.  It  would  merely,  as 
tanding  in  the  place  of  the  trustees,  exercise  a 
oand  discretion. 

« 

Lord  Eldon,  (Chancellor,)  after  reading  the  ma-  Obicmtioni 
rial   part  of  the  will,    (vide  ante,)   said,    Tbp  meou 
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limed,  1813.  question  now  was,  Whether,  coQsidering  the  wiioie 
^^'"■v'^— ^  will  together,  and  the  intention  of  the  testator,  as  fir 
Tiov  OF  A*  M  it  can  be  collected  from  the  will,  this  fund  ought  to 
WILL,  IN  RE-  y^  regarded  as  money,  according  to  the  dcciiioD  rf 
sxBicissoFA  the  Master  of  the  Rolls;  or  as  land^  accorduigto 


AftY  M^BR "   ^hc  decision  of  the  Chancellor.     It  appeared  )d  bin 
•iTBHTo       that  the  decision  of  the  Chancellor  was  the  light 

TJtU8TBB8> 

The  Chancel-  One,  and  that  his  decree  ought  to  be  affirmed,  sob- 
^^'h/^"*°"    ject  to  certain  directions  in  regard  to  costs. 

They  had  heard  many  cases  cited  at  the  bar,  aad 
Ifthe  testator's  hc  thought  he  might  say  this,  that  if  a  testator 
Sy  mani.  <^'early  manifested  his  intention  on  the  lace  oflbc 
letted  on  the  will,  that  his  trustees  should  have  such  a  discreM 
to  give  unli-  as  that  contended  for  on  the  part  of  the  Appdltnl% 
Biitcd  d^re-    ^j^g  Q^^^^  ^Y^^j J  j^  control  that  discretion.   Brt 

tion  to  tne 

trusiees,  the     where  the  trustees  did  not  act,  he  could  not  agree 
control  it.       that  the  Court  was  precluded  from  looking  at  the  • 

object  which  the  testator  had  in  view,  in  order  t0 
ascertain  with  more  exactness  the  meaning  of  te 
expressions,  if  otherwise  at  all  doubtful.  The 
Question  here  question  here  was.  What  was  to  be  done  by  the 
t^^bi^Ione  b**  ^^"^^  where  no  discretion  at  all  had  been  exercised 
the  Court,  by  the  trustees  ?  In  his  opinion,  the  discretioB,  ia 
trustees  had  ^his  case,  was  purely  personal  in  the  trustees:  tod 
d^7Jtkfn"°  ^^^^  ^^^^  Court  had  to  consider  what  was  a  pwpff 
Discretion  cxccution  of  the  will,  when  the  trustees  hid  ^ 
herepurdy      fused  to  act,  or  to  excrcise  any  discretion  on  the 

personal  in  the  ,  '  ,   -^  . 

trustees.  subjcct.     The  testator  gave  his  real   and  personei 

estate  under  the  various  limitations  of  this  will, 
Discretion  and  to  thcse  limitations  the  discretion  given  to)  h» 
towfeMSthc  trustees  must  beheld  to  refer.  Now,  what  was  to 
limitaiionfin    intention?     Me  meant  that  the  real  and   persoml 

thtwill.  Ill  1  » 

estates  should  go  to  tlie  same  persons.     It  was  vciy 
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Ime;  the  nephew,  if  he  ha4  a  son  borfi,  though  be  Junes,  ibis. 
died  the  hour  after,  might  say,  that,  as  the  trustees 
had  exereised  no  discretion,  the  tnoney  should  be 
Considered  as  the  estate  of  the  son  dyinff  intestate  ;  ^^^t*  l**^ 

J        G  »     OARD  TO  THB 

wtthe  trustees  might  come  in  and  say,  ^  No;  \4re,  bxbrcisbofa 
in  the  exercise  of  our  discretion,  determine  that  it 


COV5TRUC« 
TION  OP  A 


DISCRRTIOK- 
ARY  POWBK. 


■hail  be  invested  in  land,  and  considered  as  such,  ^^^^^  ^o 


it  may  go  according  to  the  limitations  in  the 
v'ill;'  and  the  \ery  occurrence  of  such  a  circum^ 
tance  as  the  above  jtnight  be  a  good  reason  for  their 
Interposition. 

Th6y  had,  theft,  thtee  points  to  determine  :•— ^ 

1st,  Whether  this  money  wa»  to  be  considered  as  Three  poins 
Personal  property  or  as  land.  mined. 

1^'  Whether  the  testator  did  not  mean  that  the 
diseretion  given  to  hi«  trustees  should  be  exercised 
iccerding  to  hi^  general  intent  and  meaning ;  andy 

3d,  Since  the  trustees  had  done  nothing,  whether 
the  CotMTt  ought  not  now  to  act,  and  do  what  was 
most  fit  and  proper  to  be  done. 

He  thought  that,  taking  the  whole  case  into  view, 
it  could  not  be  determined  that  this  was  personal 
estate ;  for  if  the  discretion  had  not  been  exercised, 
it  remained  to  be  exercised.     This  case  depended 
on  its  own  peculiar  circumstances  and  the  language 
rf  the  testator  in  his  will.     He  thought  the  judg-  Chancellory 
orient  of   the    Chancellor   right  on   the  principal  ihr^indpal^ 
point;  but  he  appeared  to  hinx  to  have  mistaken  the  ^„^' ^^^^ 
x>urse  of  the  Court  in  regard  to  costs.     The  ques-  costs. 
tion  Was  a  fair  one,  and  therefore  the  Master  of  the  SneTand  owls 
Rolls  had  taken  a  more'  proper  view  of  this  pbint,  JJ^PgJ^"^ 
lA  directing  the  costs  of  all  parties  to.  be  paid  out  of 

VOL.  I.  2  J> 
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Junes,  isis/the  fund.  If  they  agreed  with  him,  therefore,  tbe 
^^'— *^^*— ^  judgment  of  the  Court  below  mu«t  be  affinned  as  to 
Tiov  OP  a'  the  principal  point,  but  varied  in  regard  to  cofts. 
WILL,  m  »E.  Xorrf  Redesdale.  After  considering  the  gronods 
BXBKC18B0FA  of  the  othcr  cases,  he  had  no  hesitation  whatemin 
Airr  powBit*  concurring  in  the  opinion  that  had  just  been  {pren. 
oiTBii  TO       iTjg  argument  at  the  bar  in  favour  of  the  .AppdhBt 

TR08TBB4* 

was,  that  the  trustees  had  a  discretionary  power, 

and  that,  if  they  never  exercised  that  power,  thes 

the  fund  must    be  considered  as  money.    Tbat| 

however,  was  certainly  never  the  intention  of  tbe 

testator;    for,  upon  that  principle,  if  the  fnisteei 

had  died  in  his  life-time,  the  fund  could  have  bees 

nothing  else  than-  money.     In  the  exercise  of  the 

ETtdently  the  discretion  given,  it  was  evident  the  testator  intendeii 

th^uao^     that  the  money  should  sometime  or  other  be  m- 

that,  at  some    vested  in  land ;  and  where,  under  such  circmn- 

time  or  other,  n  i     •  .1 

the  money       stances,  an  option  was  allowed,  it  must  be  unde^ 
JSSiKl  ^*^^  ^^*  referenee  to  the  testator's  intention,  un- 
less where  the  words  were  so  express  and  clear,  that 
the*design  to  give  an  absolute  uncontrolled  discretion 
could  not  be  misunderstood.    The  case  of  Earbmv* 
Saunders  was  exactly  of  the  same  nature,  and  to 
the  same  effect,  as  the  present.     The  keeping  the 
property  as  money  would  clearly  defeat  the  inten- 
tion of  the  testator.     But  there  was  another  an^ 
logons  case,  which   had  not  been  noticed  at  the 
Johnson  t.      bar ;  that  of  Johmoji  v.  Arnold.    Lord  Hardwickef 
xOq.    '  in  that  case,  obsci-ved  that  it  was  a  very  blundering 

will ;  but  the  intention  was  that  the  property  in  dis- 
pute should  go  in  a  course  of  limitations,  andt 
therefore,  that  the  will  ought  to  be  so  constnie^i^' 
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I  case,  to  use  a  familiar  expression^  went  on  Juoes,  isis. 
^urs  with  the  case  of  Johnson  *q.  Arnold  ;  except   '^-— v— ^ 

cosrsxRuc* 

this  was  a  clearer  case.  tion  op  a 

he  time  given  here  was  evidentiy  intended  to  Za^^'^^^^^ 
)le  the  trustees  to  lay  the  money  out  in  the  bxbrciseopa 
n  time^  without  risk  or  hazard,  until  it  should  art  power* 
x>nvenient  to  invest  it  in  land.     The  intent  was,  ^^'^'^^^ 

TRUSTBBi. 

it  should  be  laid  out  either  in  the  purchase  of 
Is  of  inheritance,  or  at  interest, « as  should  be 
ight  most  fit  and  proper.     Fit  and  proper  for 
t  ?     For  executing  the  trust,  and  intent  of  the 
^  unquestionably.  Then  the  trustees  were  bound  Trustees   - 
onsider  all  the  limitations  of  the  will,  and  give  aider  aiHhTuI 
t  to  them,  and  were  therefore  bound  to  lav  out  roi^tioiuTio 
money  m  land,  as  they  CQuld  not  give  effect  to  to  give  effea 
limitations  without  so  vesting  it.  u>  t   m. 

lut  an  argument  in  opposition  to  this  had  been 
ided  upon  an  expression  at  the  close  of  the  will, 
my  own  right  heirs,  executors,**  &c.  That 
-ession,  however,  in  his  opinion,  told  rather  the 
ir  way.  The  meaning  was,  that,  if  all  the  limi- 
ms  should  fail  in  the  lifetime  of  Sir  H.  Harts- 
;e,  there  could  be  no  further  cause  for  investing 
money  in  land ;  and  that,  therefore,  the  real  es-^  ^ 

might  be  left  to  go  to  the  lestator's  heir  at  law, 
his  personal  estate  to  his  personal  representative, 
previous  limitations,  however,  were'  not  appli- 
e  at  all  to  personal  estate,  and  the  desire  of  the 
itor,  that  it  should  go  along  with  the  real*  estate, 
rly  proved  his  intent  that  it  should  be  invested 
land;  so  that  the  conclusion  drawn  from  the 
ds  above  mentioned  appeared  to  lead  precisely 
other  way. 

2D2 
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Junes,  1813.       But  the  extent  to  which  the  discretion  wai«tr 
**      v"-^^  tempted  to  be  carried  on  the  other  side  wai  quite 

CON8TRVC*  -we*  • 

Tiox  OP  A  extravagant.  If  the  trustees,  and  their  representB^ 
oard'tcTthe  *^v*^8,  might  defer  the  exercise  of  their  discretioaas 
EXERCISE  or  A  long  as  they  pleased,  then  the  question  aoifffattl' 

©I8CRITI0N-  11^.  Ill  1 J     1  • 

ART  POWER  ways  be  kept  in  suspense,  and  nobody  eoiiM  ctainc^ 
TRWRB8  ^^  property,  either  as  land  or  money.  kiVKy 
ExtravaRant  rate,  the  discretion  in  the  present  case  was  nefercc—- 
Snln!"  ^«te<l^  and  the  matter  was  in  suspense  at  the  time 
tended  for  by  filing  the  bill ;  and  therefore  it  devolved  upon 
Intention  of  '  Court  to  say  what  was  fit  and  proper  to  be  done.  B*^ 
the  testator  testator  did  not  mean  that  Sir  H.  Hartstonge  shoilci 
sonalandrenl  have  the  personal  estate,  and  that  the  realefUti^ 
«M)n  toKihcr  ^^^^  Z^  ^  '"  ^^  prescribed  course  of  limititioi»» 
m  the  pre-  but  that  both  should  go  on  together.  The  tnwto* 
of  limitations,  having  done  nothing,  it  was  Ibr  their  Lwdsh^  to 

say  what  ought  to  be  done.  Tlie  Master  oftbc? 
Rolls  had  said  that  this  money  was  to  be  eoaii-' 
dered  as  personal  property;  tlie  Chancdior  bact 
said  that  it  was  to  be  considered  as  land:  itrp^ 
mained  now  for  their  Lordships  to  detemrinc  tb^ 
As  nodiscre-    point ;  for,  as  no  discretion  had  been  exercised,  tb^ 

exercised,  the     matter  waS  Stlll  \W  SUSpenSC.      It  was  dimealt  to  De- 
matter  was       ij^yg  ^yr^^  gy^.]^  ^  discretion  should  have  beeni»^ 

still  m  sus- 
pense, tended  to  be  given  to  the  trustees  as  t»  enable  tberra 

/to  alter  the  rights  of  the  parties.  At  all  eventi,  i**^ 
was  the  clear  intention  of  the  testator,  in  Aep*^ 
sent  case,  that  the  nf>oney  should  go  along  with  tb^ 
real  estate  ;  and  therefore  he  was  decidedly  of  op* 
nion  that  the  judgment  of  the  Chancellor  (i\>wwi%) 
iHas  ri^ht.  But  in  regard  to  the  costs,  the  Chancel- 
lor had  acted  contrary  to  tlie  course  of  the  Court. 
All  the  parties  to  the  suit  were  nes^saary  parti^t* 
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>rd  Limerick  acted  as  trustee,  and  it  could  not  be  Janes,  i8i3. 
id  that  he  should  nOt  have   his  costs;  and  the   ''""— "^*— ^ 

CON STRUG" 

ler  parties  were  necessary  for  the  indemnity  of  tio»  op  a 
B  person  who  held  the  fund  quasi  trustee.  gard'tcTthk 

The  case  was  upon  the  whole  a  very  clear  one,  bxercmbofa 
twithstanding  the  keenness  with  which  the  argu-  art  power* 
•nt  at  the  bar  had  been  urered  in  favour  of  the  Z^^^ZJZ 

O  TRUSTEES* 

Dpellant. 

Lord  Carlton  concurred  in  the  above  view  of  the 
se.  The  Chahcellor^s  dccfee  tended  to  effectuate 
e  purpose  of  the  testator.  The  great  object  of 
15  testator  was  to  create  a  succession  of  estates 
lI;  and  for  that  purpose  his  intention  clearly  was, 
■t  the  personal  estate  should  accompany  the  limi- 
Hons  of  tlie  real  property.  As  to  the  case  of 
arlom  v.  Saunders,  there  was  nothing  in  the  will 
ere  to  point  out  the  matte  object  of  the  testator, 
that  this  was  a  much  stronger  case.  In  the  pre- 
nt  case,  it  was  clear  that  the  discretion  was  to  be 
ecuted  in  the  molt  fit  and  convenient  manner,  ac« 
rding  to  the  intention  of  the  testator. 

Ordered  and  adjudged.  That  the  decree  com- 
Btined  of  be  afflrmed,  so  far  a^  it  reverses  the  de- 
se  of  the  Master  of  tlie  Rr^Us,  save  as  to  the  matter 
costs ;  and  that,  M^ith  respect  to  the  costs,  the 
me  should  be  paid  according  to  the  decree  of  the 
aster  of  the  Rolls. 

Agents  for  Respondent,  Fobbes  and  Pocock, 
Agtnt  for  Appellants,     J.  PALixifiRf 
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March  15, 
1813. 


CASBOFCEOSf 
SftMAINDERS. 


ERROR  FROM  THE  COURT  OF  KINGS  BENCH. 

N.  Clayton,  Esq. — Plaintiff  in  error. 

Richard  Roe,  on  demises  o{\  . 

Cecilia  Wren,  John  Bacon,  ^^ Defendant  in  error. 
and  Isabella  his  wife     -     J 

Devise  of  all  devisor's  lands  to  his  niece  for  life;  samio 
trustees,  to  preserve  contingent  remaiDders  3  remainder  to 
her  first  and  other  sons,  successivelv,  in  tail  male;  R* 
roainder  to  her  daughters,  as  tenants  in  common ;  and,  b 
default  of  such  issue,  to  issue  of  hb  four  sisters,  inPiA 
manner  as  he  had  limited  the  same  to  his  nieces  iss»\ 
and,  for  default  of  such  issue  of  his  sisters,  to  his  own  rigiA 
heirs.  Decided,'that  cross  remainders  were  raised  as  between 
the  issue  of  the  four  sisters. 


E.  T.  1804. 
Ejectment  in 


The  devise  on 
which  the 
queatioa 
aro&e. 


IN  Easter  Term,  1804,  an  action  of  ejectmcrt 
was  commenced  in  the  Court  of  King's  Bench  A 
Westminster,*  by  the  nominal  PlaintiflF,'  Richard 
Roe,  on  the  joint  and  several  demises  of  Cecilia 
Wren,  and  John  Bacon,  Clerk^  and  Isabella  bis 
wife,  for  recovery  of  three  undivided  fourth  part* 
of  certain  land  situate  at  Elly  Hill,  in  the  parish  of 
Haughton,  in  the  county  of  Durham,  to  wbi<i 
action  Nathaniel  Clayton,  Esq.  having  been  ad* 
hiitted  Defendant,  and  having  pleaded  the  general 
issue,  the  cause  came  on  to  be  tried  at  the  Durbaoa 
assizes,  1 804,  when  the  Jury  found  a  special  ver- 
dict, stating  as  follows  :— 

Cuthbert  Ellison,  being  seized  in  fee  of  the  estate 
in  question,  on  the  20th  day  of  June,  1765,  ffl*^^ 
his  last  will  duly  executed^  and  thereby  deviaed> 
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)ng  other  things^  as  follows :— ^^  I  give  and  devise  March  15, 
1  my  lands^  lenemeDts^  and  hereditaments^  at  l^^^'         j 
lly  Hill^  aforesaid^  (subject  as  aforesaid^)  and  all  case  or  cross 
her  my  real  estate,  whatsoever  and  wheresoever,  *»>«AiiiDBRf . 

my  said  niece,  Sarah  Ellison,  for  the  term  of 
;r  natural  life ;  and  after  the .  determination  of 
at  estate,  I  give  and  devise  the   same  to  my 
»usin,  James  Bland,  of  Hurworth,  in  the  said 
»unty  of  Durham,  Esq.,  and  his  heirs,  during 
e  life  of  my  said  niece,  Sarah  Ellison,  to  the  in- 
nt  to  preserve  and  support  the  contingent  uses 
td  remainders  hereinafter  limited;  but,  never- 
eless,  in  trusty  to  permit  my  said  niece,  Sarah 
llison,  to  receive  the  rents  and  profits  thereof 
iring  her  life :  and  from  and  after  the  decease  of 
y  said  niece,  Sarah  Ellison,  then  to  remain  tp 
e  first  son  of  my  said  niece,  Sarah  Ellison^  and 
e  heirs  of  the  body  of  such  first  son  lawfully 
uing;  and  for  default  of  such  issue,  then  to 
e  use  and  behoof  of  the  second,  third,  fourth,  » 
th,  and  all  and  every  other  son  and  sons  of  my 
id  niece,  Sarah  Ellison,  lawfully  to  be  begotten  ; 
e  elder  of  such  son  and  sons,  and  the  heirs  of 
J  body  lawfully  issuing,  to  be  always  preferred^ 
d  to  take  before  the  younger  of  such  sons^  and 
s  heirs  of  his  body ;  and  for  deiault  of  such 
ue,  then  to  the  use  and  behoof  of  all  and  every 
3  daughter  and  daughters  of  my  said  niece, 
rah  Ellison,  lawfully  to  be  begotten,  and  the 
irs  of  their  bodies,  lawfully  issuing,  to  take  as 
lants  in  common ;  and  for  default  of  such  issue, 
m  to  the  issue  of  my  sisters,  Susanna  Swin- 
me,  Isabella  Wren,  Barbara  Ellison,  and  Jane 
illsj  in  tail,  in  such  manner  as  I  have  limited 
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Alareh  15^       ^'  the  saoie  to  my  said  niece,  Sarah  E1lisoB*f  iaatie; 
\^'^;         ^  *'  and  for  de&ult  of  tuch  issue,  to  remain  to  my 
cASEOFCRost  **  own  right  heirs  for  ever,"  &o.  &e. 
RSMAiKDBM.       Qh  3d  February,   1770,  the  testator  died  seited, 
ofteitator,       without  having  revoked  his  will,  leaving  his  fMx, 
liTccrand  four  ^arah,  the  only  child  of  his  deceased  and  only  hrof 
sisten  sur-       thcr,  Robert  Ellison ;  and  also  leaving  his  fear  lih 
viving,  ^^^^  Susanna  Swinburne,  Isabella  Wren,  Barbm 

Ellison,  and  Jane  Mills,  him  surviving. 

On  the  tcstator*s  death,  his  niece  Sarah,  beisg 

the  devisee  named  in  his  will,  and  also  his  heir  st 

law,  entered  on  the  estate  in  question,  and  enjoyed 

Niece  diet       the  same  till  her  death,  which  happened  on  18th    | 

rnddcv\l<»to  March,  1801  ;  she  died  without  issue,  having,^ 

PiainiiffiQ       he|.  jgg^  yy\\\^  du]y  cxccutcd,  and  bearing  date  MA 

August,  1768,  devised  all  her  estate,  and  intereit 
therein,  to  the  Plaintiff  in  error,  Nathaniel  OlajtoO) 
and  his  heirs. 
Three  sisiert        On  1  st  September,  1781,  Susanna  Swinbumdied 

die  withQut  -.i        .   • 

issue.  Without  issue. 

On  8th  July;   1800,  Jane  Mills   died  without 
issue. 

On  20th  May,  1801,  Barbara  Ellison  died  witbt 
out  issue. 
Fonnbdics,         On  Ist  July,  1795,  Isabella  Wren  died,  leafing 
wn'cwho'dicd  i^suc  two  daughters  and  one  son  ;  viz.  Cecilia  WWi 
wiihout  issue)  and  Isabella,    now  the  wife  of  John   Bacon,  the 

nnu  two  ' 

fbughtcrs.       lessors  of  the  Plaintiff  below,  and  Charles  Wren, 

who  were  all  living  at  the  time  when  Cuthbert  El'* 
lison  made  his  said  will. 

On  29th  January,  1799,  Charles  Wren  dice 
without  issue,  leaving  his  sisters  Cecilia  and  Isabell 
his  coheirs  at  law. 

The  lessors  of  the  Plaintiff  below,  Ceeilim  Wm 
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ttd  Isabella  Bacon,  claimed  the  whole  estate  de-  Mardi  li, 
vfied  by  Cuthbert  Ellison's  will,  as  the  surviving  [^^^'       /^ 
liiM  of  his  sister,  Isabella  Wren,  his  other  three  cASBOPCRott 
niters  having  died  without  issue;  and  contended,  ij?^"****'. 

»^t  The  two 

filtber,  daughten 

Ist,  That  by  his.  will,  cross  remainders  were  li-  ^viX^aiute, 
jnited  between  the  issue  of  his  four  sisters ;  or,  «n  ground. 

2d,  That  the  issue  of  the  four  sisters  took  as  a  maindera  wero 
class,  and  not  severally ;  so  that  they  and  their  de-  i^w^h^nB 
ceased  brother,  being  the  only  issue  of  any  of  the  of  the  four 
fobr  sisters,  took  the  whole  estate. 

The  Defendant  below,  Mr,  Clayton,  on  the  other  Plaintiff  la 
hand,  claimed  three  undivided  fourth  parts  of  the  s'^lioiaor'a- 
estate  in  question,    as  the  devisee  of  Sarah,  the  tatc,  as  devwea 

•    1     •  1  n  ^     1  1  T»ii'  of  niece,  who 

niece  and  heir  at  law  of  Cuthbert  Ellison ;  con->  was  testator's 
tending,  that  those  three  parts  went  over  to  the  **^'**'**^' 
testator's  heir  at  law,  on  defistult  of  issue  of  his  three 
sisters ;  for  that, 

Jst,  The  words  of  the  will  were  not  sufficient  to 
crteate  cross  remainders,  as  between  the  issue  of  tha 
l^iece;  or, 

2d,  That  if  sufficient  for  this  purpose,  they  were 

^ot  sufficient  to  create  a  double  set  of  cross  re^ 

'binders,  the  one  within  the  other,  which  was  a 

thing  unprecedented,  and  yet  was  necessary  to  give 

Validity  to  the  construction  contended  for  on  the 

Other  side. 

The  case  came  on  to  be  argued  before  the  Court  Judgment  of 
of  Kin^s  Bench,  which  Court,  in  Trinity  Term,  K?ng'sBeuch, 
1805,  pronounced  judgment  in  favour  of  the  lessors  tha^arossre- 

g*   t  -  .  g.  maindtrs  were 

of  the  Plaintiff  below;  being  of  opinion,  that  cross  limited  be- 
remainders  were  limited  by  the  will,  as  between  the  lucof thcfw 
fssiie  of  the  four  sisters  among  each  other.  »^*«"' 

4 
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March  15,  Against   the  judgment,    the    Defendant  beloiv 

l^^^\  i  brought  this  writ  of  erroi^  and  insisted  that  the 
CASBOPCROM  judgment  ought  to  be  reversed  for  the  foUowing 
miMAivDBRB.  feagons  :— 

in  D9m,  P^.  ^  ^^9  That  the  true  construction  of  the  will  was  to 
Aj^ment  for  give  the  estate  in  quarters  to  the  fkqiilies  of  the 
error.  four  sisters,  in  like  manner  as  the  whole  had  been 

before  given  to  the  niece  Sarah,  and  her  famfly; 
and  that,  therefore,  when  the  takers  of  one  quarter 
failed,  that  quarter  went  over.  To  establish  tfae 
contrary,  it  must  be  held,  not  only  that  cross  i^ 
maunders  were  limited  as  to  the  fractions  of  eadi 
quarter  among  the  females,  who  might  take  that 
.  quarter  as  tenants  in  common ;  but  also  that  another 
set  of  cross  remainders,  behind  the  former  set,  was 
limited  as  among  the  several  takers  of  the  several 
quarters ;  whereas,  no  authority  or  principle  of  lav 
had  ever  been  carried  to  that  extent. 

2d,  That  the  issue  of  the  four  sisters  would  not 
take  jointly  ;  because,  by  the  express  terms  of  the 
will,  the  issue  of  the  sisters  were  to  take  in  sadi 
manner  as  had  been  before  limited  to  the  issue  of 
the   niece,  which  was  not  jointly.     And,  besidesi 
from  giving  the  estate  to  the  issue  of  the  four  sisters 
jointly,  it  would  follow,  that  the  surviving  diildy 
and  that,  perhaps,  a  daughter  of  one  sister,  would 
take  the  whole,  to  the  exclusion  of  the  sons,  if  any^ 
of  her  deceased  brother;  and  also  in  exclusion ot 
the  grandchildren,  if  any,  of  the  testatoi%  other 
three  sisters ;  which  would  be  a  construction  mam- 
festly  repugnant  to  the  intention  of  the  testator. 

It  was  on  the  other  hand  contended,  on  the'  part 
of  the  Defendant  in  error,  that  the  Judgment  of 
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ftie  Court  of  King's  Bench  ought  to  be  affirmed  for  March  i^, 
diese  reasons  *. —  ^^^^'         j 

Ist,  Though  it  had  been  established,  that  where  casbopoross 
eross  remainders  were  to  be  raised  by  implication  »«>«^'»«>**»- 
between  two  and  no  more,  tlie  presumption  was  in  fa-  ^[^^d^Ddani 
vaur  of  cross  remainders ;  and  that  where  they  were  ^"  *"®'- 
to  be  raised  between  more  than  two,  the  presump- 
tkm  was  against  them ;  yet  it  was  to  be  considered 
as  now  equally  well  established,  that  that  presump- 
tion might  be  answered  by  circumstances  of  plain 
and  manifest  intention.     In  this  case,  the  cross  re- 
mainders, if  they  were  to  be  raised  between  the 
issue  of  the  testator's  four  sisters,  it  was  true,  were 

to  be  raised  between  more  than  two ;  but  it  was 

• 

submitted,  that  there  were  in  the  will  itself  circum- 
stances of  plain  and  manifest  and  declared  intention 
to  rebut  the  presumption  against  raising  cross  re- 
i^ainders  between  such   issue ;  and  that,  without 
'^sing  such  cross  remainders,  the  testator*s  plain 
^nd  manifest  and  declared  intention  could  not  be 
^^rried  into  effect,  but  would  be  defeated.     It  was 
^e  plain  and   manifest  intention  of  the  testator, 
declared  by  his  will,  where  he  devised  his  estate 
Over,  in  default  of  issue,  from  one  person,  or  class 
of  persons,  to  another,  that  nothing  should  pass  over 
tili  all  the  issue  of  the  former  person,  or  class  of        * 
persons,  became  totally  extinct ;  and  that  the  whole 
that  he  had  given  to  the  first,  should  go  over  to  the 
succeedtng  person,  or  class  of  persons,  together. 
That  which  was  given  and  devised,  both  to  the  first  Wation  r. 
and  the  last,  was  stated  in  the  former  part  of  the  41^,    ' 
will,  and  ran  through  all  the  devises ;  and  it  was 
^^  All  his  lands,  tenements^  and  hereditaments^  at 
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Mafoh  fi^  ^  Elly  Hill,  and  all  other  his  real  estate,  whatao* 
\^'^'  '  \  *'  ever  and  wheresoever  :**  all  these  he  devised  6r»t 
tMMOftM^t  to  his  niece,  Sarah  Ellison,  for  lifei  and  after  the 
uMAiMOBaf.  determination  of  that  estate,  then  to  a  trustee  add 

his  heirs  during  her  life,  in  trast,  to  preserve  co!k 
tingent  remainders  ;  and  after  her  death,  to  her  first 
and  other  sons  successively  in  tail,  **  and  for  deftnlt 
^'  of  such  issue,  then  to  her  daughter  and  daogfatMi, 
^*  and  the  heirs  of  their  bodies  lawfully  issaing,  to 
'^  take  as  tenants  in  common;  and  for  default  of 
*^  such  issue,  then  to  the  issue  of  the  testator's  sifters 
*^  in   tail,  in  such  manner  as  he  had  limited  the 
•^  same  to  his  nicce^  Sarah  Ellison's  issue ;  and  for 
*•  default  of  such  issue,  to  remain  to  his  own  right 
^*  heirs  for  ever.**    Now  that  which  he  had  deri«d, 
first  to  his  niece,  Sarah  Ellison,  for  life,  which  wts, 
^^  all  his  lands,**  &^.  and  ^'  all  his  real  estate,  what- 
•'  soever  and  wheresoever,'*  was  what  he  gate  ofef> 
after  her  death,  to  her  sons  successively  in  tail,  tsiA 
to  her  daughters,  as  tenants  in  common,  in  tail; 
and  when  those  estates  tail  were  spent,  and  not  be- 
fore, (that  was,  when  all  the  issue  of  all  her  daugh* 
ters  were  extinct,  and  not  before^)  the  devise  over 
to  the  issue  of  his  sisters  took  place ;  and  when  that 
took  place,  it  was  a  devise  over  of  what  wiafirst 
given ;  namely,  oi  all  the  lands,  &c.  and  aU  theteil 
estate.     That  devise  over  of  all  the  lands,  &c.  and  A\ 
the  real  estate  could  not  wholly  wait  taking  place 
till  all  the  issue  of  all  the  daughters  of  the  testatot's 
niece  were  extinct,  without  raising  cross  remaindera 
in  tail  between  those  daughters ;  nor  could  all  the 
lands  and  real  estate  go  over  at  the  same  time,  and 
on  the  same  event,  together,  without,  in  like  man- 
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nr,  raising  cross  remainders  in  tail  between  those  Match  u« 
lughters,  as  nothing  was  given  over  to  the  issue  of  l^^^'  •_  , 
le  testator's  sisters,  until  default  of  ail  the  issue  of  c^lukivcrqm 
is  niece ;  and  as  on  that  event,  and  not  before,  all  *"**^'^*^ 
is  lands,  &c.  and  all  his  real  estate^  were  then 
ven  over  together ;  and  as  that  devise  over  coulcjl 
)t  entirely  wait  to  take  effect  till  that  evehtj  an4 
en  take  efiect  altogether^  without  raising  crosp  - 
tnainders  in  tail  between  the  daughters  of  tjie 
itator*s  niece,  so  the  devise  over  in  default  of  issue 
the  testator*s  sisters  could  not  entirely  w^it  tp 
:e  efTect  until  that  event,  and  th^n  tgk^  efieot 
wording  to  the  will,  without  raising  CfosB  re* 
inders  in  tail  between  the  respective  >  issues  of 
Kie  sisters.  For  all  the  testator's  laxids^  8lc.  and 
his  real  estate,  could  not  entirely  wait  lentil  that 
Mit  to  go  over,  and  then  go  over  altogether,  ao- 
*ding  to  the  will,  to  the  testator's  right  heirs^ 
thout  raising  cross  remainders  in  tail  between 
>se  issues ;  and  unless  such  cross  remainder 
tre  raised,  part  of  the  testator's  lands,  &c.  and 
x\  estate,  would  go  over  to  the  testator's  right 
•irs  on  the  death  of  any  one  ear  more  of  hia  ^ist^ 
thout  issue,  though  the  issue  of  his  other  sisters 
;re  still  living ;  whereas,  by  the  will;  th$  testa* 
r's  right  heirs  were  not  to  take  until  the  e^tino- 
n  of  all  the  issue  of  all  the  sisters  ;  and  whereas, 
the  event  happening  on  which  the  testator's  vigKt 
irs  were  to  take,  when  they  took  at  all,  they 
re  to  take  the  whole;  the  raising  of  cross  re- 
linders  in  tail  between  the  respective  issues  of  the 
tator's  sisters  was  essential,  therefore,  in  ord,er  tq 
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March  15,      caiTj  the  testator's  intention  into  eflfect^  and  to  pre- 
l^^^'         J  vent  it  being  defeated. 

cASBOp'cRoss       2d^  That  cross  remainders  would  be  raised  where 
McAiirDBRs.  ^jj™  y^^j^  essential  to  carry  the  testator's  intention 

Wright  v.Hel-   .-•  i  >      t^  %    >  %  r        % 

foni.Cofrp^i.  into  efiect,  and  to  prevent  it  from  being  defeated; 
Mansfiefd^'  ^^^  ^^^  ^^  above  reasoning  was  correct  (as  to  t/ie 
Cowp.  797.  construction  of  the  above  will,  with  respect  to  the 
Pye»4T.  R.  *  intention  of  the  testator ;  and  as  to  the  rules  of  hw 
Watton  T  ^^^^  respect  to  raising  contingent  remainderai  to 
FoxoD,2£aft.  prevent  that  intention  from  being  defeated,  and  to 
Doer.Bur^  Carry  it  into  eflfect)  was  fully  established  bymny 
vjllc  f  East,    late  decisions. 

47.  (o.)  ,  .1 

WiicTt  case,  ^^i  Whether  cross  remainders  were  to  be  raised 
6  Co.  16b.      Q|.  not  between  the  issue  of  the  testator's  sisters ;  yet 

Cook  V.  Cooky  ,  . '  - 

syernoii,54A.  the  lessors  of  the  Defendant  in  error  were  entitled 
4  T.  R.  294!*'  ^^  ^hc  whole  of  the  premises  in  diq)ute,  on  tbe 
LUi.  S.2S3,  ground,  that  under  the  devise  to  such  issue  a  joist 
Co.Litti84,a.  estate  for  life  passed  to  all  the  children  of  thoie 

sisters,  as  joint  tenants;  to  which  joint  estate  far 
life,  in  all  the  testator's  real  estate,  the  lessors  of 
the  defendant  in  error,  as  survivors,  were  still  en- 
titled, with  several  inheritances  in  remainder  to 
them  respectively  in  tail.  {Vid^  6  East.  628«) 

Ordered  and  adjudged.  That  the  judgment  o( 
the  Court  of  King's  Bench  be  affirmed. 

Agents  for  Plaintiff  in  error,  Clayton,  Scott,  and  Blamiu* 
Agent  for  Defendant  in  error,  Geby. 
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SCOTLAND. 

APPEAL  FROM  THE   COURT  OF  SESSION. 

Duke  of  Hamilton  and  others — Appellants. 
Rev.  J.  ScoTT^  D.  D. — Respondent. 

Manse  of  Strathaven  repaired  ia  1786 — declared  sufficient  Jalj  13,  isis. 
in   1790.    Further   repairs  demanded^  and    resisted   on 
ground  that  the  manse  had  been  declared/r^e  in  1790.  De-  ukm%%%. 
cided  by  the  Court  of  Session,  that  the  manse  had  not  been 
declaredyree  in  terms  of  law.    Affirmed  on  appeal. 


X  HIS  was  a  question  as  to  the  repairs  of  a  manse. 
Whether  the  expense  ought,  under  the  circum- 
stances, to  be  defrayed  by  the  minister  or  the 
heritors  ?  fe> 

The  Act  1663,  cap.  21,  contains  the  following 
clause : 

^*  And  because,  notwithstanding  of  divers  Acts  of  AetiGGs.cip. 

**  Parliament  made  of  before,  divers  ministers  ara 

^^  not  yet  sufficiently  provided  with   manses  and 

**  glebes,  and  others  do  not  get  their  manses  free  at 

"  their  entry :  therefore  our  Sovereign  Lord,  with 

^^  advice  foresaid,  statutes  and  ordains,  that  where 

^'competent  manses  are  not  already  built,  the  he- 

^  ritors  of  the  parish,  at  the  sight  of  the  Bishop  of 

^  the  diocese,  or  such  ministers  as  he  shall  appoint, 

^  with  two  or  three  of  the  most  knowing  and  dis- 

^  creet  men  of  the  parish,  build  competent  manses 

^*  to  the  ministers,  the  expenses  thereof  not  exceed- 


MAVStS. 
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^*  ing  1000/.  and  not  being  beneath  500  marks 
'^  and  where  competent  manses  are  already  buil^ 
"  ordains  the  heritors  of  the  parish  to  relieve  tbe 
^^  minister  and  his  executors  of  all  costs,  chsTgu^ 
^^  and  expenses^  for  repairtng  the  foresaid  maiMes; 
declaring  hereby j  that  the  manses  being  anec  built 
and  repaired,  and  the  building  and  repairiffg  jo- 
tis^ed  and  paid  by  the  ker iters  in  mannef  tffvrc' 
*^  saidj  the  said  manses  shall  thereafter  he  uphoUa 
by  the  incumbent  ministers  during  theirpossessksi 
and  by  the  heritors  in  time  of  vacancy ,  out  (^tk 
readiest  of  the  vacant  stiptnd^'* 
The  Respondent  became  minister  of  the  parishof 
Strathraven  in  178^>  and>  in  1766,  applied  for  l^ 
pairs,  vvhich^  to  a  certain  extent^  were  granted.  In 
1790,  upon  application  by  some  of  tbe  heritors  ft) 
the  presbytery^  tradesmen  were  appointed  to  tf- 
amine  how  the  money  which  had  been  commiUi^ 
to  the  management  of  the   Re^^ndent  had  bed 
Manse  de-       expended.     The  tradesmen  reported  that  tbeR^ 
cicnt, Augi4,  spondent  had  "  not  followed  the  scheme  of  repairt 
179P.  f(  that  was  laid  down  in  the  regulations,  but  htf 

'^  finished  them  in  a  more  elegant  and  better  ffff^  j 
*•  ner  ;"  and  they  reported  that  it  was  necessary  be  j 
should  still  do  some  small  things  in  order  to  put  tbe  1 
manse  into  repair.     The  presbytery  then  pronounced , 
a  decree  in  these  terms : — ^^  Find  the  manse  of  this  | 
*'  parish,  and  its  offices,  are  sufficient,  when  those  j 
deficiencies  specified  in  the  report  are  executes; 
and    the   presbytery  appoint  Mr.  Scott  to  h«* 
"said   deficiencies  executed    against  Whitsundsf 
^^  next,  and  that  the  expense  of  th^  same  ibsll  be 
"  entirely  on  Mr.TScott,'' 
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A  furtlier  demand  was  made  in  1796,  and  th|3  July  13,1813. 
ftpe8b3^ery  gave  a  decree  for  a  small  sum  (34/.  12^.)   ^ v^— ^ 

m^^.  ,  ,  ,  MANSBS 

Vhe  heritors  resisted  this,  on  the  ground,  that  the  ^  ^^    *      • 
aiaiise  having  been  already  repaired,  and  declared  1798.  Further 
efficient,  the  Respondent  was  not  entitled  to  ask  IdTypresby- 
My  additional  r^airs  during  his  incumbency.    Th«  ^^P^^^  ^^^ 
cause  having  come  before  Lord  Glenlee,  as  Ordi«> 
wry,  his  Lordship  reported  it  to  the  Court  upoa 
ioforfisations.     The  Court  were  of  opinion,  that  the 
prmous  repairs  could  not  preclude  the  Respondent 
froiD  an  additional  claim  of  repairs,  in  so  far  as  they 
were  necessary  and  just;  and  they  remitted  the 
aase  to  the  Lord  Ordinary,  to  hear  parties  further 
4ipon  the  amount  of  the  repairs  required. 

The  cause  having  come  again  to  be  considered  by 
Lord  Glenlee,  bis  Lordship  was  of  opinion,  that  a 
^Kotsiderable  portion  of  the  repairs  decreed  by  the 
J^sbytery  should  be  sallowed ;  and  they  were  sus^ 
4iined  accordingly  by  the  following  interlocutor  :-^ 
*'  The  Lord  Ordinary  having  considered  the  interli>-  Feb.  i^,i79«- 
*'  cutor  of  the  Lords  of  the  7  th  February  current,  and 
^'  resumed  consideration  of  the  process  in  as  far  as  re- 
"  mitted  to  him,  Jinds  the  articles  of  repairs  on  the 
**  manse,  decerned  for  by  the  decreet  of  Preshftery 
^  under  suspension,  whichfall  to  be  considered  as  not 
^  pr&videdfor  when  the  former  decreet  of  the  Presby^ 
^  tery  in  1 7  90  xvas  pronounced,  are  articles  second 
^  of  the  estimate  decerned  for  by  the  Presbytery, 
'^  being  rones  for  the  two  sides  of  the  manse ; 
^article  6th,  for  building  and  roofing  a  cart-house ; 
^  iHticle  11th,  for  paving  the  milk-house;  article 
^  12th,  for  shelves  in  ditto;  article  13th,  for  one 
^  coat  of  plaster  on  the  walls  tfiereof ;  article  14tb9 

VOL.  I.  2  £ 
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July  13, 1813. 

NAVSES. 


1803.  1809* 
Further  re- 
pairs applied 
lor.     , 


€C 


CC 


Allowed  by 
the  presbytery 
and  CJourt  of 
Seiftion. 


Dec.  8,  I8(K). 
Interlocutor  of 
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"  for  lathing  and  plastering  the  ceiling  of  the  manse 
^^  garret ;  and  article  15th,  for  an  open  siver  at  th^ 
**  back  of  the  manse :  Jinds  the  letters  orderly  pro* 
**  ceeded  in  as  for  as  concerns  the  articles  afort^ 

said  ;  but  quod  ultra  of  the  repairs  on  the  maiis^ 

suspends  the  letters  simpliciter^  and  decerns: 
^^  allows  a  decreet  in  the  terms  above-mentioned  to 
*^  go  out  and  be  extracted^  and  finds  the  suspenders 
^^  liable  in  the  expense  thereof;  but  finds  no  ex* 
**  penses  of  process  due  to  either  party^  in  as  fer  as 
'^  concerns  the  matters  remitted  to  the  Ordinary." 

The  heritors  stated,  that  the  Respondent  thai 
rested  his  case  on  the  omissions  in  the  former  esti* 
mate  and  award,  and  that  the  interlocutor  of  the 
Lord  Ordinary  proceeded  on  that  principle.  The 
heritors,  however,  acquiesced  in  that  decision. 

In  1803,  the  Respondent  applied  for  further  re- 
pairs ;  and,  after  the  usual  survey  and  estimate,  the 
presbytery  awarded  48/*  for  that  purpose ;  but  th< 
heritors  having  intimated  that  they  would  resist 
payment,  the  matter  lay  over  till  I8O9,  when  he 
applied  for  further  repairs,  and,  upon  survey  and 
estimate,  the  presbytery  awarded  95/.  in  additioti 
to  the  former  sum  of  48/.  From  the  report  of  the 
surveyors,  the  repairs  appeared  to  be  certainly  nc' 
cessary,  or  at  least  much  needed.  The  heritors 
brought  the  cause  before  the  Court  of  Session,  by 
bill  of  suspension  against  a  threatened  charge  for 
these  two  sums. 

The  bill  having  passed,  and  the  reasons  thereof 
having  come  to  be  discussed  before  Lord  Robertson; 
his  Lordship  pronounced  the  following  intcrlo- 
<;utor :— ^^  The  Lord  Ordinary  having  heard  parties 
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procurators  on  the  grounds   of  the  charge  and  Julyia,  isis. 
reasons  of  suspension,  finds  in  the  circumstances  ^— n/— *^ 
of  this  case,  that  the  manse  in  question  is  not  a   .   i^Iq  ^ 
free  manse  in  terms  of  law,   and  therefore   re-  dinary. 
pels  the   reasons  of  suspension  founded  on  that 
alledgance ;  but,  before  farther  answer,  allows  the 
suspender  to  give   in   special   objections  to   the 
presbytery's  decree  charged  on,  and  that  against 
next  calling.**     And,  upon  advising  a  representa- 
on  for  the  heritors  with  answers  for  the  Respond^ 
It,   his  Lordship  adhered   to   his   former    inter- 
icutor. 

The  heritors  reclaimed  against  these  interlocutors 
>  the  second  division ;  but  the  interlocutors  of  the 
»ord  Ordinary  were  twice  unatiimously  adhered  to: 
hereupon  the  heritors  appealed. 

The  Appellants  insisted  on  the '  benefit  of  the  Appeals 
atute  1663,  cap.  21,  which,  they  contended, 
early  enacted,  that  after  manses  had  been  put  in 
ifficient  repair,  they  should  be  upholden  by  the 
icumbent  ministers.  The  presbytery  had,  in  1 79O, 
Jemnly  declared  the  Respondent's  manse  suffi- 
ent ;  and  the  words  sufficient  manse,  legal  manse, 
•ee  manse,  were  used  by  the  writers  synonimously: 
nd  they  referred  to  Sir  G.  Mackenzie — Forbes  on 
hurch  Lands — Bankton's  Inst.  vol.  2.  p.  47-  s.  21. 
•Erskine,  422. — Kilkerran,  (voc.  Manse,)  342.)— 
le  Botriphney  case,  relied  on  by  the  Respondent, 
IS  one  of  very  special  circumstances,  no  way  re-  * 

nribling  the  present.  In  that  case,  there  was  no 
claration  of  sufficiency  by  the  presbytery,  no  iti- 
ection  by  the  appointment  of  the  presbytery  of 
e  manse  which  was.  built,  no  j^lan  of  it  approved 
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July  19, 1813.  by  tlie  presbytery^  no  order  for  its  being  built,  an^   v^ 
'^-^'^v^   DO  application  for  such  order.  ^^ 

On  the  part  of  the  Respondentj  it  was  000^ 
tended,— • 

1st,  That  the  proceedings  in  179O  did  notiocm-^ 
,       port  that  his  manse  was  declaredyree,  and  that  t1 
declaration  meant  no  more  than  that  the  repai 
were  sufficiently  executed;  but  that,  in  order 
have  a  manse  declared  yree,  tho  words  imst  be  i 
troduced  as  verba  solemnia;  (and  for  the 
Ersfcine,  422,  wi^  referred  to ;)  th»t  the  proceedk.-^ 
ings  before  the  presbytery  in  1796,  and  those  b^^^ 
fore  the  Court  of  Session  in  1797  and  1798,  pfof^d 
decisively  that  the  declaration  in  1 790  was  not  com^ 
sidered  as  conclusive,  otherwise  the  further  rqisirs 
would  not  have  been  decreed  by  the  presbyteiy^ 
nor  would  tbeil*  sentence  have  been  ooafirmed  by 
the  Court  of  Session,  whose  judgment  had  not  beet 
appealed  from,  and  therefore  this  point  was  rujth 
dicata. 

2d,  That,  though  the  manse  had  been  decW 

free  in   I790j    it  would  not  have  protected  the 

heritors  against  those  repairs   which  became  a^ 

cessary  by  the  natural  decay  of  the  building,  as  the 

clei^y  of  Scotland  were  mere  Kfe-renters  rftteif     \^  5 

benefices,  and  the  law  in  regard  to  life-renten w©     ,c  r\ 

Enkine,  b.  2.  exprcssly  applied  by  Erskine  to  their  sitoatiODtf     ;w  ^ 

b.  2.  t.  loT     connected  with  their  manses  :  that  the  Act  of  l663, 

t.ss.  cap.  21,  was  framed  in  the  times  of  episcopacy, 

when  many  of  the  clergy  were  proper  benefidaries, 
and  when  the  Act  of  1 6 1 2  was  in  force,  which  entitled 
the  executors  of  a  beneficed  person  who  had  re* 
paired  his  manse  to  claim  a  portion  of  the  expense 
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&'om  his  immediate  successor ;  that  it  was  doubtful  Jalyis,  isis. 
•rhether  it  was  ever  meant  by  the  act  that  the  in-  ^"^ — ^'^^"^. 
eumb^nts  should  rebuild  and  repair  their  manses 
when  they  became  uninhabitable  by  natural  decay ; 
tiiat  Mackenzie^  who  was  contemporary  with  the 
Act  of  1663,  stated,  that  manses  were  to  be  built 
or  repaired  (by  the  heritors)  when  they  were  wasted 
casufortuito ;  and,  at  any  rate,  that  the  construc- 
tion contended  for  by  the  Respondent  had  now 
been  established,  that  the  general  point  of  law  had 
a  few  years  ago  received  a  full  discussion  in  the  case 
of  the  minister  of  Botriphney,  which  veiy  much  ' 

iresembled  the  present.    That  case  was  stated  as 
follows :— ^ 

"  When  the  minister  was  inducted  to  this  parish,  Caseofth* 
'*  he  received  a  manse  entirely  new ;  and  some  Boinpjmey. 
**  proceedings  took  place  before  the  presbytery, 
'*  which  were  held  to  import  that  the  manse  was 
•*  declared  free.  At  the  distance  of  thirty  years, 
^^  the  manse  became  uninhabitable,  and  the  mi- 
**  nister  applied  to  the  presbytery  for  having  it  re- 
*' built  or  repaired.  The  presbytery  issued  their 
•^*  decree  for  120/.  sterling  of  necessary  repairs* 
*  The  heritors  brought  the  cause  to  the  Court  of 
'*  Session  by  suspension,  and  pleaded,  that  the 
**  manse  having  been  declared  free  in  the  minister's 
**  time,  he  was  bound  to  uphold  it  during  his  in^ 
•*cumbency.  The  minister  answered,  1st,  That 
**  the  manse  had  never  been  properly  declared  a 
^'  free  manse  by  the  presbytery,  jd,  Although  it 
"  had  been  declared  free,  that  this  did  not  prevent 
^*  hitn  from  asking  for  those  repairs  which  became 
^^  necessary  by  the  natural  decay  of  the  buildingij 
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^^  The  Lord  Ordinary  found  that  the  proceedings 
^^  before  the  presbytery  did  not  import  that  the 


manse  had  been   declared  free   and   separat'm, 
^^  '  found,  that  although  the  manse  had  been  de- 
*^  *  clared  free  dtbita  opera,  the  present  condition 
^^  ^  of  the  manse  and  offices,  as  ascertained  by  the 
^^  ^  presbytery,  is  such  as  ought,  especially  after  the    ' 
^^  *  lapse  of  so  many  years,  to  subject  the  heritors  in 
"  *  reasonable  repairs.*     To  this  interlocutor  of  .the 
^^  Lord  Ordinary  the  Court  adhered,  upon  advising 
.  ^^  a  petition  and  answers. 
Julys,  1805.        *•  Against  the  judgments  of  the  Lord  Ordinary, 

^^  and  of  the  Court  of  Session,  the  heritors  ap- 
^^  pealed  ;  biit   when   the  cause  was   about  to  be 
^^  heard,  the  heritors  withdrew  their  appeal,  and  the    i 
"judgments  became  final.**  J 

Messrs.  Brougham  and  Mackenzie  for  Appel- 
lants ;  Sir  S.  Romilly^  and  Mr.  Thomson  for  Re- 
spondent. 

Lord  Eldon  (Chancellor.)  This  case  had  been 
six  years  depending  in  tlieir  Lordships*  House,  and 
had  been  represented  as  one  of  general  importance 
to  the  heritors  of  Scotland.  But  it  did  not  appear 
to  him  that  this  representation  was  well  founded. 
The  case  did  not  necessarily  involve  any  important 
general  question  of  law  as  between  the  heritors  and 
clergy  of  Scotland,  but  rested  entirely  on  its  own 
peculiar  circumstances. 

Much  had  been  said  by  the  parties  on  both  sides 
respecting  the  litigious  disposition  of  each  other. 
But  with  that  their  Lordships  had  nothing  to  do. 
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Xt  was  their  duty,  when  a  question  was  brought  be-  July  I3,  isu. 
fore  them,  to  decide  upon  it  according  to  law,  with-  ^"—^v^"*' 
out  regard  to  the  motives   by  which  the  parties 
niight  be  actuated  in  bringing  it  under  their  consi- 
deration. 

This  was  a  case  in  which  all  further  litigation 
might  easily  be  prevented.     If  Doctor  Scott  had  a 
free  manse,  there  could  be  no  dispute  about  repairs, 
18  the  heritors  could  only  be  called  upon  for  those 
epairs  which  were  rendered  necessary  by  the  waste 
f  time.     If,  on  the  other  hand,  there  had  been  no 
iidgment  that  this  was  ^ifree  manse,  it  was  compe-  Heritors 
ent  for  the  heritors  to  do  the  proper  repairs,  and  ^^Inlerreplira 
hen  to  procure  a  declaration  that  this  was  ^free  and  then  pro- 
^UMme,  and  thus  to  secure  themselves  from   any  ration  thai  this 
obligation  to  repair  in  future  during  the  incum-  ^»**^'^ 
bency  of  Doctor  Scott. 

The  real  question,  under  the  circumstances  of 
this  case,  was  this,  Whether  the  heritoi-s  were 
liable  to  do  such  repairs^  or  to  any  part  of  them,  as 
\vere  now  claimed  by  Doctor  Scott  ?  The  Lord 
Ordinary  had  pronounced  two  interlocutors  in  fa- 
vour of  Doctor  Scott  upon  this  question.  Tlie 
Court  likewise  pronounced  two  interlocutors  una^ 
nimously  in  favour  of  Doctor  Scott ;  and  unless  he 
verj'  much  misconceived  the  proceeding  of  ]  796, 
1797,  and  1798,  that  too  bore  a  judicial  character 
in  favour  of  Doctor  Scott. 

The  Act  of  1663,  cap.  21,  from  which  it  ap- 
peared that  the  ministers  had  met  with  some  diffi- 
culty in  procuring  their  stipends,  such  as  minis- 
ters met  with  in  other  places,  recited — (vide  ante.) 
The  statutes  1563,  cap.  72,  1572,  c^p.  48,  and 
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JuItu,!?!?,  1592,  cap.  116,  contained  a  variety  of  provisioni 

for   securing    to  the    parochial   clergy   sufficuntf 
commodious  J   and  reasonable  manses   and  glebes; 
but  these  words  were  used  as  applicable  to  the  size 
of  ihe  house  and  acres^  and  not  to  the  qualitj  of 
the  house  as  to  repairs.     He  found  nothing  in  them 
oa  the  subject  of  repairs. 
lI<vTinic  jf         He  apeed  that  the  legislature  meant^  by  the  Act  of 
^•^..j^    1(>03.  that  when  the  n^anses  should  have  been  once 
*=^    ba»It  or  repairH,  the  burthen  of  upholding  them 
1^    sbcakl  rest  on  the  ministers.    But  it  had  not  been 
u-^iM  ^v  -  ""    ^^  oMstnied ;  and  when  a  difierent  construction  had 
*^"  •"  •       S?et:  f?r  so  long  a  time  put  upon  it,  and  acted 
:w      tcvc*  especially  considering  the  effect  of  desuetude, 
»  cxtMvted  with  the  Scotch  Acts,  they  were  not 
r^^-w  n>  e^>  back  nearly  t\*'o  centuries  to  give  it  1 
rfcr«r  ^^x:5:nlo:ion.    The  statute  as  it  had  been  con- 
^rr^v.i  wa>  now  to  be  taken  as  the  law.  The  heritors 
r-xt:  reliow  themselves.   The  mode  of  doing  it  was 
K  vVxkTini:  a  new  manse  to  be  built  if  necessary,  or 
iSr  e\i<c::.i:  manse  to  be  repaired  in  such  ^  roan- 
r<r  45  eniiilod  them  to  call  for  that  "species  of  de. 
cfcamtAui  which  discharged  them ;  not  merely  a  de- 
c^irstriini  that  the  manse  was  for  the  time  sufficicDt, 
K:;  a  tieclaration  that  it  was/ree  in  this  sense,  that 
iNry   wore   liable  for  no  future  ordinary  repairs 
ikrtttC  the  incumbency.     It  was  then  insisted  tlial 
the  nuu:?e  had  l)een  pronounced  yree  inl/QOby 
iNr  d^x^ree  of  the  presbytpry,  ^^  Finding  that  the 
*^  nwn^e  of  the  parish  and  its  offices  were  sufficient." 
H«l  if  the  proceeding  of  1796  could  not  be  consi- 
^NTcd  a*  res  Judicata,  it  was  impossible  to  look  at  it 
wiihottt  taking  it  as  evidence  (hat  the  presbytery 
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elf  did  not  consider  the  manse  as  having  been  July  is,  is  is, 
clared  legally  free.  These  proceedings,  under 
e  circumstances,  he  could  not  help  considering  as 
t  additional  judgment  in  favour  of  Doctor  Scott 
He  did  not  rely  on  the  Botriphney  case ;  but 
lere  it  was  clear  that  the  manse  was  held  not  to  be 
free  one,  and  that  the  repairs  were  decreed. 
If,  then,  it  was  proper  that  the  judgment  of  the 
!ourt  of  Session  should  be  affirmed,  the  question 
rose  as  to  the  matter  of  costs.  This  was  a  case  in^ 
olving  no  general  doctrine,  but  resting  upon  its 
wn  particular  circumstances.  The  proceedings  on 
oth  sides  had  probably  been  carried  on  at  a  greater 
Kpense  than  would  uphold  competent  manses  for 
TO  or  three  of  thft  clergy  of  the  kirk  of  Scotland ; 
id  if  it  appeared  that  through  all  this  course  of  li- 
gation, the  judgments  had  been  uniformly  in  fa- 
mr  of  Doctor  Scott,  although  it  might  be  per- 
ctly  fair  in  the  heritors  to  take  the  opinion  of  their 
Ordships,  it  was  also  fitting  that  they  sbould  pay 
r  the  experiment. 

Interlocutors  of  the  Court  of  Session  affirmed^ 
ith  150/.  costs, 

^gent  for  Appellants,      Chalmbr.*  ' 

^nts  for  Respondent,  SpOTriswoon^  and  Ro^brtson, 
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IRELAND. 


APPEAL  FROM  THE  COURT  OF  EXCHSaUEK  CHAMBH. 


ToMKiNs — Plaintiff  in  error. 
Attorney-General — Defendant  in  error. 

June  14-->16,    Upon  an  information  against  the  Master  of  all  Amerioa 
1819.  vessel  on  48  Geo.  3^  cap.  56,  sect.  11,  to  recoter  peoaldei 

V  ..,  ^— ,  ^       incurred  under  that  statute.    Copy  of  entry  in  a  Custom- 
BTxsBvcB.  House  book  offered  to  be  given  in  evidence.    Objectedi 

that  the  original  ought  to  have  been  produced.  Court  of 
King's  Bench  decides  that  copy  ought  not  to  bate  been  ff« 
ceivedy  but  this  reversed  by  Court  of  Exchequer  Ckambet. 
House  of  Lords  decides,  that,  under  the  eircumstanca  of 
the  particular  case,  the  copy  might  be  read,  and  ju^gsKO^ 
of  Court  of  Exchequer  Chamber  was  affirmed. 


Information,  AN  information,  ex  officio^  was  filed  in  the  Court 

aMms?Plain-  of  King's  Bench,  in  Ireland,  by  his  Majesty's  At* 

filli^Hilar''  torney  General  thdi-e,  as  of  Hilary  Term,  in  the 

48th  King,  to  48th  year  of  his  Majesty's  reign,  against  the  Ap- 

lies'Jncurrt^"  pellaut,  who  w^as  the  Master  of  an  American  ship 

under thcsta-  ^^lled  the  Charks  Carter,  of  Norfolk,  of  fow 

tuteof43d  '  1  •       •       -.^J 

Geo.  3.  hundred  tons  burthen,  to  recover  penalties  mcurrea 

under  the  statute  43d  Geo.  3,  cap,  56,  sect.  Uj  ^y 
having  on  board  his  said  ship  more  persons  than 
the  number  allowed  by  that  statute,  which  enacts, 
"  That  it  shall  not  be  lawful  for  any  Master  or 
*^  other  person  taking  or  having  the  chai^  or  com- 
^^  mand  9f  any  ship  or  vessel,  other  than  a  British 
^^  ship  or  vessel,  owned,  navigated,  and  registered 
'^  according  to  law,  clearing  out  from  any  port  or 
"  place  in  the  United  Kingdom  aforesaid,  from  ^^^ 
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*' after  the  said  1st  day  of  July,  1803,  to  have  or  June  14—16, 

**  take  on  board  a  greater  number  of  persons^  in-  ^     '     ,    f 

*^  eluding  the  crew,  than  in  the  proportion  of  one  bvidekcb,  ^ 

*^  person  for  every  five  tons  of  the  burthen  of  such 

**  ship  or   vessel ;  and  every   such   ship  or  vessel 

'^  shall  be  deemed  and  taken  to  be  of  such  tonnage 

"  or  burthen  as  shall  be  ascertained  by  the  oath  of 

'^  the  Master  or  other  person  having  or  taking  the 

^^  charge  or  command  thereof,  taken  before  the  Col- 

*^  lector,  or  other  chief  officer  of  the  Customs^  at 

\^  the  port  from  whence  such  ship  or  vessel  shall 

^^  be  cleared  out ;  which  oath  the  said  Collector  or 

'^  chief  officer  is  hereby  authorised  and  required  to 

'^  administer ;  and  it  shall  and  may  be  lawful  for 

^  such  Collector  or  chief  officer  to  muster  the  pas- 

^  sengers  and  crew,  and  to  search  and  inspect  every 

^  such  ship  or  vessel,  and  if  more  persons  shall  be 

*  l<)und  on  board  than  the   proportion  herein  al-    , 

*  lowed,  every  such  Master  or  other  person,  as 
^  sfcforesaid,  shall  forfeit  and  j)ay  the  sum  of  fifty 
^  pounds  for  every  person  so  taken  on  board  be- 

*  yond  the  proportion  herein  allowed ;  one  moiety 
^  whereof  shall  go  to  His  Majesty,  his  heirs  or  suc- 
^*  cessors,  and  the  other  half  to  such  Collector  or 

other  officer  aforesaid,  who  is  hereby  empowered 
to  seize  and  detain  such  ship  or  vessel,  until  such 
"  penalties  shall  be  paid/* 

The  information  stated  that  John  Tomkins,  Infjrmationi 
having  the  command  of  the  said  ship,  which  was 
clearing  out  of  the  port  of  Ncwry,  on  the  6th  July, 
I8O6,  had  and  took  on  board  forty-txco  persons 
more  than  in  the  proportion  of  one  person  for  every 
five  tons  of  the  burthen  of  said  ship,  whereby  he 
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June  14—16,  forfeited  fifty  pounds  for  each  person  so  taken  on 
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board,  beyond  that  proportion,  amounting  in  the 
whole  to  the  sum  of  2,100/.     And  the  informatioo 
concluded   in  these  words :— "  Whereby  His  Ma- 
jesty's Attorney  General,  on  behalf  of  his  said 
Majesty,  prayeth  the  consideration  of  this  Court 
^*  in  the  premises,  and  that  the  said  sum  of  two 
*'  thousand  and  one  hundred  pounds  so  forfeited  hj 
^^  the  said  John  Tomkins  may  be  adjudged  to  bis 
said  Majesty,  and   that- the  said  John  Tomkios 
may  appear  here  in  Court  to  answer  concemiog 
''  the  oflfence  aforesaid^  and  concerning  the' said  sum 
"  of  money.** 

The  Plaintiff  in  error  pleaded  the  general  iswe, 
Trial.  IS08.    Bud  the  trial  took  place  at  Downpatrick,  at  the 

Spring  Assizes,  1808,  when  the  following  evidence 
was  given  for  the  Crown :— • 

"  That  the  Plaintiff  in  error  was  Master  or  Captain 
**  of  the  American  ship  called  the  Charles  Carter, 
♦*  lying  in  the  port  of  Newry,  in  the  summer  of  the 
^^  year  1»806  ;  and  that  the  said  plaintiff  in  error,  to 
*^  clear  out  the  said  ship  from  the  said  port  of  Newry 
"  for  Norfolk  and  Baltimore  in  America,  applied  to 
*'  Robert  Cosgrave,  Esq.  Comptroller  of  the  saidpof* 
*^  of  Newry,  the  l6th  day  of  June,  in  the  year  180^^ 
"  and  delivered  to  the  said  Robert  CosCTave  a  mustei*- 
*^  roll,  containing  a  list  of  all  the  persons,  sailors  irx^ 
**  eluded,  who  intended  to  sail  on  board  the  said  shi  ^ 
from  tlie  said  port  of  Newry  to  Norfolk  and  Balti-" 
more  in  America,  and  that  the  entire  number  o» 
**  persons  in  the  said  muster-roll  amounted  to  forty^ 
"  ninepcrsons.  That  afterwards,  on  the  3d  day  of  Julr^ 
•♦  in  the  same  year  1 806,  the  Plaintiff  in  error  agw^ 
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^^  applied  to  the  said  Robert  Cosgrave,  and  produced  June  14— 1(^ 

^*  to  him  the  persons  who  he  said  intended  to  sail  on    ^    '     -   > 

'*  board  the  said  ship  froqi  Newry  to  the  said  porta  of  BTroxycik   ' 

^'  Norfolk  and  Baltimore,  amounting  to  fiorty-six  pei% 

^^  sons  and  no  more ;  and  that  the  said  persons  were 

^  examined  by  the  said  Robert  Cosgrave,  and  William 

^^  Moore,  a  justice  of  peace,  on  board  the  said  ship^ 

^  and  were  duty  certified  by  them«     That  the  Plains 

<^  ti£f  in  error  swore  before  the  said  Robert  Cosgn^ve^ 

^^  that  the  said  ^p  was  of  the  burthen  of  four  hun^ 

<^  dred  tons ;  and  tbat  after  cblivering  in  the  said 

*'  aiuster*roll,  and  after  the  said  persons  were  so  mu^ 

^^  tered  and  certified  at  the  request  of  the  Plaintiff  in 

^^  error,  he,  the  Plaintiff  in  error,  again  applied  to  the 

*^  said  Robert  Cosgrave  to  clear  out  the  said  ship  for 

*^  the  said  voyage.     And  that  thereupon  he,  the  said 

*'  Robert  Cosgrave,  gave  the  certificate  of  the  clear* 

'f  ance,  or  outvoice,  to  the  Plaintiff  in  error,  for  forty* 

^'  six  persons  to  go  out  on  board  the  said  ship,  in* 

*  eluding  sailors,  at  his  the  said  Plaintiff's  request^  on 

^  the  4th  day  of  July,  in  the  said  year  I8O6.  That  a 

^  olearance  contains  the  ship's  name,  where  she  is 

l:M)und  to,  the  place  she  belongs  to,  the  Master** 

riame,  and  her  lading.  That  the  certificate  of  clears 

Si.nce  then  delivered  to  the  Plaintiff  in  error  con^ 

t-ained  these  particulars.  No  notice  to  produce  such 

ci^ertificate    was    served  on  the  Plaintiff  in  error, 

That  the  particulars  of  every  clearance  are  first 

^tiaken  from  the  Master,  and  are  klways  entered  in 

^  book  at  the  Custom-House,  for  the  purpose  of 

Hiaking  such  entries,  which  are  signed  by  the  Mas* 

ters  of  vessels  applying  for  clearances.     That  the 

'^  said  outvoice-bopk,  containing  such  entries,  waa 


^§  CASES  IN  THE  HOUSE  OF  LORDS 

Jiinc  14^16,   **  then  in  the  Custom -House  at  Newry ;  and  it  ira^ 
\^*^'  ^  «*  said  by  Robert  Cosgrave,  on  his  cross-examinatioDi 

BviDBvcE.       ^^  that  he  had    heard  that,   many  years  a^,  the 

*^  Custom-House  books  had  been  produced  on  a  re- 
**  venue  trial  at  Down-Patrick.  And  the  said  Attor- 
"  ney-General  did  further  give  in  evidence  copies  of 
^*  entries  from  the  said  outvoice  or  clearing-book, 
*•  which  were  proved  by  Robert  Cosgrave,  the  Comp-' 
*'  troller  of  the  said  port  of  Newry,  to  be  true  copied 
in  his  hand-writing,  and  compared  by  him,  and  to 
have  been  attested  by  the  Collector  of  the  said  port 
of  Newry ;  which  entries  contained  the  ship's 
"  name,  her  destination,  the  Master*8  name,  the 
**  port  she  belonged  to,  and  her  lading.  And  tbc 
"  said  Robert  Cosgrave  swore,  that  the  certificate 
^*  of  the  clearance  delivered  to  the  Plaintiff  in 
*^  error  was  conformable  to  the  said  entries,  and 
^*  that  the  said  entries  were  made  by  him,  the 
^^  said  Robert  Cosgrave,  in  his  own  hand-writing, 
*'  on  the  application  of  the  Plaintiff  in  error,  and 
were  signed  by  the  Plaintiff  in  error.  And  the 
Attorney-General  further  gave  in  evidence,  that 
the  Plaintiff  in  error,  after  obtaining  the  said 
*'  clearance,  sailed  in  the  said  ship  out  of  the  said 
**  port  of  Newry,  and  that  the  said  ship  was  on 
*^  the  6th  day  of  July,  in  the  said  year  I8O6,  stop- 
ped in  her  voyage,  and  detained  by  one  of  Hi* 
Majesty's  cruisers  outside  of  Hie  said  port  of 
*'  Newry,  having  then  on  board  one  hundred  atd 
"  twenty-two  persons,  passengers  and  sailors,  whom 
"  the  Plaintiff  in  error  confessed  to  be  persons  who 
"  were  taken  on  board  the  said  ship  by  him  at 
^^  Newry,  for  the  purpose  of  sailing  from  the  said 
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>rt  of  Newry  to  the  said  ports  of  Norfolk  atid  Jone  \4,*^\6, 
altimore  in  America."  '.^'^'        y 

'he  Counsel  for  the  Plaintiff  in  error  insisted  that  evibbmcb. 
egal  proof  had  been  given  of  the  ship  having  Procecdinji 
red  out  of  the  port  of  Newry ;  that  copies  of  the 
ies  in  the  Custom-House  books  ought  not  to  be 
ived  in  evidence ;  but  that  the  originals  ought 
e  produced.  The  Judge  admitted  the  evidence^ 
a  verdict  was  found  for  the  Crown.  A  bill  of 
options  was  tendered  and  signed,  and  the  ques- 
was  argued  in  the  Court  of  King's  Bench^ 
ch  gave  judgment  for  the  Plaintiff  in  error* 
8  judgment  was  afterwards  reversed  in  the  £x- 
[)uer  Chamber  ;  whereupon  the  Plaintiff  in  terror 
light  his  writ  of  error  in  the  House  of  Lords. 

Messrs.  Scarlet  and  Richardson  (for  Plaintiff  in . 
)x.)  The  Custom-House  books  ought  to  have 
n  produced,  and  copies  of  the  entries  were  not 
lissible  evidence;  and  no  legal  evidence  was 
m  of  the  ship  having  cleared  out,  which  was  ne- 
lary  to  be  proved  in  order  to  convict  the  Plaintiff 
^rror. 

?his  was  a  question  of  great  importance  as  to  the 
of  evidence,  (though   the  case  had  no  other 
•its,)  and  one  which  had  very  much  divided  the 
Iges  both  here  and  in  Ireland.    The  fundamental  ;t 

iciple  of  the  law  of  evidence  was,  however,  in 
>ur  of  the  Plaintiff  in  error.  The  best  evidence 
t  the  nature  of  the  case  could  afford  ought  to  be 
duced,  and  the  question  was,  Whether  this  was 
ise  within  the  exceptions  to  that  rule  ?  Records 
:e  excepted,   anci  the   Courts,    upon  the  sam^  46£d.  3. 
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June  14—16,  principle^  extended  the  exception  to  docamenCf  of 
\^*^*  ^  a  public  nature  which  it  would  be  dangeioiu  to  re- 
BviDurcB.       move ;  and  on  this  principle,  copies  of  tfae  entries 

in  the  Bank  and  East  India  trans&r^books  were  ad* 
Lvnch  r.  mitted  as  evidence ;  and  a  number  of  cases  in  the 
iss.-^Mana  tim^  of  Holt,  and  succeeding  Judges  of  the  Court 
3  Satk^i56  —  ^^  King^s  Bench,  had  been  decided  od  this  ground. 
Gery  t.  Hop-  Holt  Said  that  the  Bank  books  were  by  Act  of  ¥»• 
S5iVand  ^'  liament  the  titles  of  the  holders  of  stock.  This  wn 
7  Mod.  189*     f}^  principle.     It  was  important  that  these  boob 

should  be  always  in  some  secure  custody.  Tbe 
principle  did  not  apply  to  Custom-House  books,  anil 
the  originals  had  been  always  produced  in  praetioe 
here.  The  error  in  Ireland  arose  from  their  W)t 
considering  the  different  meanings  of  the  voitb 
'  public  documents/  The  principle  did  not  apply 
to  the  books  of  every  public  body.  The  transfer* 
books  of  the  Bank  and  East  India  Compafiy  formed 
the  titles  of  a  great  number  of  individuals.  Kot  so 
the  Custom-House  books.  If  a  copy  of  any  Custom- 
House  book  entry  had  been  evidence,  it  woald  have 
been  that  of  entries  in  the  ship  register-book,  becaose 
the  titles  of  a  number  of  individuals  to  their  ship 
were  there  concerned  ;  and  yet  that  book  h<d  been 
always  pmduced  at  Guildhall  and  the  Assises. 
The  argument  in  Ireland  had  turned  muchupoft 
14th  and  i5th  the  Irish  statute  14th  and  15th  Ch.  2,  cap.  9? 
(Iriih'sut:)  '  which  directed  that  the  books  should  be  kept  at  the 

Custom-House ;    but   there  was  no  magic  in  the 
word  keep.    It  was  only  by  distortion  of  its  meaoiag 
that  it  was  held  to  be  necessarv  that  the  books  should 
alwavs  be  detained  there.  There  could  be  noreasonfor 
-not  producing,  the  origtBal  book,  as  these.books  need 
1 
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>t  be  kept  continuously.     One  book  would  do  as  June  u— iff, 
ell  as  another.     The  revenue  was  received,  and  the  \  . 

>ok    might   be    laid    aside.     Every  tide-waiter's  bv^pivcb. 
x>ks,  every  book  relating  to  toUs^  canals^  &c.  were 
iblic  documents,  if  the  argument  on  the  other 
de  was  well-founded. 

Another  ground  was,  that  this  was  an  instrument 
living  its  validity  from  the  signature  of  the  party, 
id  there  was  no  example  of  hand-'writing  being 
roved  by  a  copy.  It  was  admitted  that  Cosgrave 
iw  the  Master  sign  the  entry  ;.  but  if  the  original 
listed  in  circumstances  in  which  it  was  possible  to 
ave  it  produced,  it  ought  to  have  been  produced, 
a  a  case  where  the  Crown  was  the  prosecutor,  it 
roii^ld  be  dangerous  to  refuse  the  original  wheix  the 
/Fown  had  the  control  over  it,  and  could  easily 
Todqce  it.  ,         - 

Another  objection  was,  that  the  clearance  had 
ot  been  proved.  What  was  the  clearance  ?  The 
srtificate,  or  cocket,  was  in  fact  the  clearance, 
"lo  notice  had  been  given  to  the  Plaintiff  in  error 
^  produce  the  original,  and  they  were  not  there- 
^e  in  a  situation  to  give  the  copy  in  evidence, 
tut  at  any  rate  it  was  not  a  copy  of  the  clearance 
^faich  they  produced  ;  but  a  copy  of  the  memoran- 
ums  which  formed  the  ground  of  the  cocket. 

There  were  objections  also  in  point  of  form,  of 
hich  they  had  a  right  to  take;  advantage,  as  the 
hole  had  been  brought  before  their  Lordships  on 
le  general  error.     The  objections  were  these : — 

1st,  The  information  did  not  state  the  starching 
r,  and  Jinding  on  board,  the  illegal  number  of 
arsons. 

vot.  I.  a  F 
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rwHody  ofiim  Crown  ui  tht  Cugtom-House«    Sd,  It  Jime  14^10^ 
WB  kept  by  a  public  officer  sworn  to  do  his  duty.  \^^^'    _   ^ 
fdy  Tbe  entries  wenB  the  evidence  of  the  clearing  zrtmMQk. 
mH  and  in  of  ships. .  It  was  dien  to  be  consider-* 
cd,  whether^   on  princifrfet   of   public  policy,  it 
f«B  not  competent  for  Courts  of  Justice  to  take  co- 
pes as  evidence.    The  rule  was  not  so  strict  as  to 
require  originals  to  be  always  produced  ;  and  they 
(tatended,  that,  on  the  s^ise  and  reason  of  the 
thing,  as  well  as  on  analogous  cases,  these  books 
iMDe  within  tbe  principle  cf   the  exceptions  as 
listed  by  Gilbert  in  his  book  on  the  Law  of  Evi-  r«x.  r.  Won 
lisDce.    The  reason  of  public  policy  and  conve-  i*^]^*™Xo6 — 
aitnce  was  directly  applicable  to  the  present  case.  Lynch  v. 
litis  Was  a  public  document  that  might  be  wanted  i55.^kiogr! 
fferjr  hour  of  tbe  day,  which  was  liable  to  be  lost  ^^'^^  *  ^^* 
if  csrried  abouti  and  which»  if  it  were  necessary  to  Downet  r. 
ftoiw^  the  original^  might  be  called  for  in  many  BiuTi^^'id]. 

jiftrent  plaees  at  the  same  time.    This  view  of  liie  J«"«  ^-  ^n- 

*         ,  .  _  .         -•       1      dai1.C0wp.17. 

fisstion  was  also  supported  by  a  vanety  of  analo-  Rexv.LordG. 

fbos  cases  in  regard  to  the  transfer-books  of  the  Dong^dbnu 
Siak  and  East  India  Company.  Journals  of  the  (0900— Rex 
liords  and  Commons,  &c.  Canh.  sso. 

They  did  not  mean  that  in  every  case  a  copy 
4suld  be  sufiieient.  Suppose  a  Master  swore  falsely 
W  tbe  tcHinage,  and  were  indicted ;  there  it  might  be 
SQcessary  to  produce  the  original ;  but  this  was  not 
i  ease  of  that  description.  Nothing  depended  here 
9a  tbe  signature  ot  Uie  Master. 

Zor4  Chancellor.    Then  you  argue  that  the  entry 
is  the  original,  without  the  signature. 

t^r  R.  Dallas.    Yes.    It  was  not  necessary  by 
bw^  thoi^h  tbtoffioer  might  taqpin  it  for  bis  own 

2  f  8 
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siEttisfaction.  A  clearance  meant  no  more  than  tlMt 
the  officer  permitted  the  Master  to  depart-^gaw 
him  his  bene  decessit,  or  quietus;  and  this  &ct 
Cosgrave's  evidence  would  have  proved,  though 
neither  original  nor  copy  had  been  produced. 

Lord  CJiancelhr.  Where  there  was  a  writteo 
Warranty  the  proof  could  not  be  by  parole ;  the  writ- 
ten instrument  must  be  produced. 

Mr.  Abbott.    Suppose  the  certificate  were  itself 
the    clearance^    the  officer   (he  submitted)  might 
prove    it    by  parole.    The    particulars  were  not 
wanted,  but  only  the  fact  that  it  had  been  gma. 
But  the  entries  were  the  clearance ;  and  suj^posiog 
they  required  the  signature  of  the   MaHerj  the 
officer  swore  positively  that  they  were  signed,  nd 
that  alone  was  wanted,  and  not  the  contents*    Sop 
pose,  however,  they  had  been  under  the  necessity 
of  proving  the  contents  of  the  entries  signed  by  the 
Master,  the  question  would  come  round  to  this, 
whether  the  copies,  with  the  evidence  of  the  Master 
as  to  the  signing,  were  not  sufficient  r  and  upon  the 
reason  of  the  thing,  and  analogous  cases,  they  most 
be  held  to  be  sufficient. 


I 


.  Mr.  Scarlet  (in  reply.)  The  clearance  was  the 
certificate  or  cooket — (quo  quietus  est ;)  and  Hale, 
in  his  Treatise  de  Jure  Maris,  said,  that  the 
clearance  was  the  same  as  the  sufferance:  ifbegaa 
with  the  word  ^  suflFer/  The  whole  of  the  Act  on 
which  the  information  was  founded  pointed  tothii 
conclusion,  that  the  cocket  wai  the  essential  do- 
cument. *  This  ouo^t  to  have  been  produced ;  but 
they  had  got  no  potice  to  that  effect.    Mr*  Abbott 
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lid  that  no  written  evidence  was  necessary :  he  did  June  14—16, 
ot  admit  that ;  but  suppose  it  was  so,  their  Lord-  l^^^'  i 
lips  must  take  &e  evidence  as  it  was  ofiered ;  and  bvidbxcb. 

they  struck  out  the  written  documents^  the  case 
ould  be  left  witliout  any  evidence  of  the  clearance* 
[r.  Abbott  also  appeared  to  think  the  certificate 
as  something  different  from  the  permission;  but^ 
:  all  events,  if  the  alleged  permission  was  in 
riting,  it -ought  to  be  produced ;  because,  instead 
fa  permission  to  go,  the  paper  might  turn  out  to  be 
command  to  stay.  This  book  was  a  document  not 
r  a  public,  but  t>f  a  private*  nature ;  and  therefore 
either  the  reason  nor  the  cases  ^had  any  application. 
t  derived  its  validity  from  the  signature,  and  the 
und-writing  ought  to  have  been  pvoved. 

Lord  Chancellor.  If  the  book  was  not  evidence 
r  the  clearanoe,  it  signified  nothing  whether  the 
[>ok  OF  a  copy  wore  produced./  When  had  the 
lip  cleared  out  ? 

Mr.  Scarlet.  When  the  Ma,|iter  obtained  the 
srtificate.  .  i .    . 

Lord  Chancellor.  Then  all  the  rest  signified 
othing.  Suppose  notiee  had  been  given  to  pro* 
uce  the  certificate,  and  it  had  not  been  produced ; 
ould  not  the  c6py  of  it  then  be  evidence,  though 
lis  book  had  never  existed  ? 

Mr.  Scarlet.  He  thought  it  would.  Though 
le  Master  had  done  every  thing,  if  he  did  not  get 
lat  document^  (certificate,)  he  was  not  cleared, 
he  statute  meant  a  final  clearance,  as  there  al- 
ays  remained  a  locus  penitentiay  by  returning  the 
len  firom  on  board  before  the  final  clearance.    This 
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June  14^16,  WES  t  Criminal  etse,  and  the  Act  ought  to  be  coin 
^^^^*  strued  most  favourably  for  dit  accused*     He 


aTimurcB.      not  find  that  any  tfaing  had  beea  said  on  the  other 

tide  to  show  that  the  Plaintiff  in  arror  waa  not  at 
liberty  to  object  to  the  ferin4)f  the  paeord. 

Lord  Ckancelior^  If  any  tfaii^  turned  upon 
that,  an  opportunity  would  be  giveA  them  to  argua 
it,  ai  they  had  been  taken  unprepared.  The  Heiui 
would  take  time  to  oonaider  lim  queatieiu 

gg^itjiria;  Xer^  EUan  (ChanoeUer.)  Tim  objeetimif  k 
and  Jodg.  point  of  fimn,  eren  auppeeiBg  tfarp  oould  be  gom 
"^^  into,  did  not  ^ipear  to  faim  eapaUa  of  bdiag  mt 

tained.    Hie  question  then  wai.  Whether  a  e(|y 

of  entries  in  a  oertain  Irish  Custom-Housa  kfft 

^&i^dr*  Mffht  to  be  reeeived ia endence )    Under^pr 


cumtianoetof  cumstanus  of  tUs particular  case^  he  li>oiM4it  «hlt 

the  caie,  copy  %^  r  *  ^^o 

wMSfidenoB.  a  copy  of  the  book  m^t  be  given  in  f^dtueai 

Ordered  and  adjudged,  that  the  judgeseot  af  the 
Court  of  Exchequer  Chamber  be  affirmed. 

Ageats  for  Pbdotiff  in  enor,     FaMisa,  TopamsiiMk  ^     \^ 

Thomson. 

AgMiti  for  DcfondsRt  in  enoi^  Gokh^h  sad  ({MfHfivir« 


OH  AI«¥AJ(J  AV»  W^m  OP  «R«QK  4^1 


SCX)Tl#AND. 
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Thomsou  and  otfiera-^JResjftofMJbtfr. 

LND8  conveyed  t»  Mt  fti  ^^mUjbn  kk  Ufit^teni  mm 

^ffervnOn^  9Ad  tp  the  h|ei«;|  ^  hi^  h^Af^    H^  IWfiPilfer  a     ^   _ 

liferreo^  interest,  ana  aot  the  fi^;  and  cannot  sell  t)ie  e^  I'lflrMm* 
tirt^  nor  burt^  it  beyond  iie  perfod  of  hit  oim  U^^ 


ffp  (^  jp^HUi^«Jj«ie^  ^X94»  n  fpt^leBwpt,  v  terta,  1784.       ' 

w^^  lie  bpre  to  tl)o  Appdlaol^  his  w)y  lsi^9^ 

1^  fiad  to  hi9  daMgbtera,  bQ  cwv^y^  bia  l^Ad* 

Nvrth  Ste^leivd^  witb  tb^  peituie^^  ifi  tbe  £>U 

vms  tQnn9  :«i>«^'^  To  and  in  f^vow  pf  tb?  siad  Tba« 

^ent  Mse  alkmrlyff  aind  to  bi^  )mvs  wbomsp^v^i^ 
9  b^  lawfully  proQre^tod  of  bis  body;  ^bom 
^lipg  bim  1^  bia  heira,  viz,  tb^  s^  Tboipas 
rbomaon'g  heira,  arriving  at  majority  or  mairiage, 
x>  tbe  Siaid  ii^Atberin^  aad  EJizabetb  Tboiaspn, 
ny  daii^bt^ra,  in  Ufe-rent^^  for  tbeir  life-rent  use 
mly,  aod  to  their  cbildr^  pirocraatedi  or  to  be 
propr6ftt«d«  equally  aoiong  ^eip  mfcj^^  baritably 
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Dec.  14, 181S.  ^^^  and  irredeemably.**  ^^  In  which  lands  I  bind  and 
^"""v^—^  «  oblige  me,  my  heira  and  successors^  to  infeft  and 
^^  sease  the  said  Thomas  Thomson  in  life-rent,  and 
^^  the  child  or  children  to  be  lawfully  procreated  of 
^^  his  body,  equally,  whom  failing  as  aforesaid^  tfae 
^^  said  Katherine  and  .Elizabeth  lliomson  in  life- 
^^  rent,  and  their  children  equally  ia  fee." 

The  settlement  contained  sevetal  other  povisions, 

but  not  material  to  the  point  in  issue. 

17B5.  Death        William  Thomson^  the  father,  died  in  1785,  and 

and  iK^n  by   the  Appellant  was  subsequently  infieft  in  the  lands 

AppeUtnt       ^f  North  Steelend.     The  Appellant  was  married, 

but  had  no  children ;  and,  -  some  time  afler  his  fa- 
ther's death,  brought  an  action  in  the  Court  d 
Session  against  his  sisters,  the  substitutes  in  dK 
disposition,   and   their  children^   concluding  that 
it  should  be  found  and  declared,  *^  ^attbeyir^of 
'^  the  said  lands  is  in  him,  (the  Appellant,)  and  that 
^^  he  has  a  full  and  undoubted  right'  to  seU  and  dis- 
<'  pose  of  the  lands,  either  for  onerous  or  grataitoos 
'^  causes ;  to  contract  debt,  and  burden  the  estate 
**  therewith,   in  any  way,  and  to  any  extent  he 
^'  should  think  proper ;  and,  in  general,  to  exertise 
«  every  right  of  property  competent  to  an  unlimited 
^  proprietor :  and  the  same  being  so  found  and  de- 
^^  clared^  that  the  said  Katherine  and  Elizabeth 
**  Thomson,  and  their  children,  should  be  decerned 
^^  and  ordained  to  desist  and  cease  firom  troubling 
^'  and  molesting  the  Appellant  in  the  exercise  of  his 
^*  right  of  property,  to  the  full  extent  foresaid.** 

The  action  having  come  in  course  before  the  late 
J^ord  Justice  Clerk,  (M'Queen,)  as  Ordinary,  tb| 
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defenders  pleaded,  that  the  deed  being  conceived  in  Dec.  i4,itit; 
favour  of  the  pursuer,  (now  Appellant,)  ybr  his  life-    ^    "  v  — ^ 
renf  use  allenarly^  he  had  no  other  right  than  that 
of  a  life-renter ;  and  that  the  fee,  if  in  him,  was 
fiduciary  for  his  children  and  the  substitutes. 

The  Lord  Ordinary,  on  the  14th  December, 
1792,  pronounced  an  interlocutor  sustaining  the  de- 
^nces;  and  to  this  he  afterwards  adhered,  upon 
epresentation  and  answers.  Two  reclaiming  peti- 
ions  were  presented  by  the  Appellant  to  the  whole 
^urt,  who  adhered  to  the  Lord  Ordinary's  judg^ 
Jaent 

About  the  same  time  a  question  arose  in  the  CweofNaif-* 
Court  of  Session,  between  the  creditors  of  Lieute-  mUar  oni 
nant  John  Newlands,  on  the  one  hand,  and  the  son 
^f  the  «aid  Lieutenant  Newlands,  on  the  other,  con- 
cerning the  effect  of  a  deed  of  settlement  executed 
by  Alexander  Newlands,  in  terms  similar  to  those 
occuVring  in  '  the  present  case ;  for  by  that  deed 
Alexander  Newlands  disponed  bis  estate  to  John 
Newlands,  his  son  (afterwards  Lieutenant  New- 
lands,)  "  during  all  the  days  of  his  lifetime,  for  his 
^  life-rent  use  allenarly,  and  to  the  heirs  to  be 
^  lawfully  procreated  of  his  body,  in  fee,"  &c. 

The  Cburt  considered  the  two  cases  of  Newlands 
and  Thomson  as  depending  on  the  same  principle ; 
and  therefore  they  ordered  the  parties  in  both  to 
plead  the  point  at  issue  at  their  joint  expense,  which 
was  accordingly- done. 

The  creditors  of  Lieutenant  John  Newlands  con- 
tended that,  by  construction  of  law,  the  fee  of  the 
estate  was  vested  in  their  debtor.  Lieutenant  John 
^ewlands^   and   therefore  insisted^   in  an   action 


4ao  C^^8  I»  THS  »QWS  Of  10VI>B 

^n.  14^1311.  for  tbf  purpcm,  thgt  it  flho«}d  b^  fold  fbr  tiMr 

^^■j^"^  -^  payment. 

iiFn-wrr.        ^j^^  ^  ^^  Ueat^nant  John  N^laii4i,  W  tba 

other  hand,  iriaintained  that  hia  fiither  waa  t  bam 
life-renter;  that  the  fee  belonged  to  him  the  mi 
and  that,  therefore,  the  eat^te^  60  £pur  w  concmied 
the  fee,  should  be  atruck  out  of  the  aotiim  of  sajk  il 
the  instance  of  his  father's  creditors* 
Interiocutorof      The  Lords  of  Session^  in  that  ease  of  Neirlaad^ 
Smsiod  in  case  by  interlocutof,  of  date  7th  day  of  Febraery»17M 
So  J  Feb.  "  ordained  the  whole  heritable  sutgecta  theie  m 
It  1794.         ^^  question  to  be  struck  out  of  the  sale  of  the  e^tiWl 

'^  hel(»iging  to  Lieutenant  Newliuids^  in  so  fcr  u 
^^  concerns  th^  fee  of  said  sutMects,  and  deesrpeil^ 


and  to  that  judgment  the  Court  of  Sesaion  ndb^t 

after  advising  a  redainaing  petitifin^  with  fUHwmk 

on  the  Qth  of  July,  1794. 

Both  cases  were  carried  by  apipeal  tp  tbi  Howf 

April  26,        of  Lords,  and  the  judgment  in  th^  cipe  of  NaU" 

lands'  creditors  was  affirmed.  ThoHiscm  witfadnf 
Appeal.  Feb.  his  appeal,  but  entered  another  in  |806|  wbidi 
^^   '  came  on  to  be  heard  this  d^y,  (Pec.  14»  1813.) 

Appellant's  It  was  contended,  on  th#  p^rt  of  the  Aflpdlwi^ 

moit?  ^^^'    that,  notwithstanding  the  ooneeption  of  the  mpib 

used  by  the  testator  in  the  deed  uiujbar  ceffiwfepitiony 
th^  absolute  fre  of  the  repl  eatatp  of  (Ste^ee4i 
thereby  conveyed,  must  be  held  to  have  been  Testad 
in  him,  the  Appellant,  although  he  was  noaamaBy 
therein  described  a  life-renter  only.     In  aupp^  4i 
this  proposition,  the  Appellant  maintained^  that,  by 
the  law  of  Scotland,  ajtt  could  not  be  in  penfiknUi 
that,  therefore,  in  all  cases  whene  a  grant  h»d  hSM 
made  tp  a  person  in  lMe*rent»  md  t»  hi»  0bildw)» 
6 
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or  to  adier  person*  m0$citum  in  fie,  the  Cowt^^MkA  i>n»  Hiiait 

imiforadlydeeideil  ea^  mceMsitafejum^  tbat  tlie  ^  ^  ■  /  ^"^ 

■nut  he  viMfentood  to  he  in  the  life-renter;  Ihftt  ''''''*^^ 

ikhough  whcB  the  grant  waf  made  te  a  periiMi  ia 

fiAMwnti  and  to  another  evittiii^  nmmn$ftim  in  £m»: 

tiM  right  of  the  fersier  would  eonfeseedly  be  e  hew 

life-renter,  and  that  of  the  latter  a  substantial  fine  i 

jFi^  when  a  difpoekion  in  lifib-rvnt  vu  acoompaoied 

with  a  grant  in  fee  to  persons  unhom,  and  so  iQca«4 

paUe  of  holding  it,  the  law  reared  up  e^r  nece^sitatep 

and  by  construction^  an  Mhsaiute  fee  in  th^  lif^ 

remter,  whereby  he  and  his  erediiors  were  enabled 

sftctaally  to  disejquMnt  the  svceeseioa  of  the  fiars  iia 

gqpffrtancy ;  and  that  the  addition  cf  the   word 

altenarfy,   although   uniformly  used  in  the  deed 

mideF  oonsideratioa,  did  not  materially  vary  the 

ease,  beeause  it  did  not  indicate  Biore  clearly  tho 

wiU  to  coaler  only  a  life-rent,  than  a  siusple  grant 

Hk  lifervent  in  oommon  sense  ought  to  do ;  so  tbat 

tfacre  waa  a  neeessiiM  legia^  wfaich,  as  it  required 

the  raising  by  construction  an  absolute  fee  in  tb^ 

bfe^renter  in  the  one  case,  authorised  it  eqiaally  in 

dsa  other. 

la  suf^xwt  of  these  propositionH»  the  fallowing 
anAorities  were  oited : — Fr^g'g  case,  Hoine*^  CelU 
Nov.  25,  i7S5.^LiUie  v.  Riddell,  Kilk.  'docti 
'j  Feb*  4f,  1 74 1  .'^^DouglM  v.  Aiwtie,  Fae.  Coll, 
Jidy  7f  ijdl.-r^uihberton  v,  Thovisonj  Fee.  QoM, 
hkuKh  1,  l7Si.-r-F&rbef  v.  Farbes^  K^iQ0s*9  fieh 
|)ec.  August  ^3  1756. 

pji  the  >part  of  the  Ilespondeata»  it  was  con-  JEUspondent't 
leadad.  .  ^""^^^  ^'^ 

Jst^  Thatj  in  die  ei^aMisbed  pcaotiw  and  nnd^t 
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Dw.i4,f8it.  standing  of  oonveyancera^  a  grant  of  an  heritable 

subject  to  a  pelrson  in  life-rent  for  his  life*rent  use 
allenarly^  and  to  his  children^  or  to  other  persons 
nascituris  in  fee,  imported  no  more  than  a  bare 
life-rent  in  the  grantee,  excluding  him  entirely 
from  any  right  or  interest  in  the  fee  fiir  his  own 
benefit 

2d,  That  there  does  not  exist  in  the  law  of  Soot 
land  any  principle,  or  any  authority,  which  can  ao^ 
thorise,  and  far  less  compel,  courts  of  law  er  ntcu^ 
4itate  juris,  as  insinuated  by  the  Appellant,  to  de- 
feat the  will  of  the  testator,  by  vesting  an  absolute     | 
fee  of  his  estate  where,  as  in  the  present  case,  lie 
most  evidently  never  intended  it  should  be  vested ; 
and, 

8d,  That,  on  the  contrary,  the  principle  as  well 
as  the  latest  and  most  approved  authorities  in  the 
law  of  Scotland,  concur  in  establishing  this  positioo^ 
that  the  will  of  the  testator,  when  it  is  unequivo- 
cally declared  by  competent  deeds,  ought  invarisblf 
to  be  carried  into  complete  execution. 

And  in  support  of  these  propositions,  the  follow^ 
ing  authorities  were  cited : — Dirleton*s  Doubts,  Wt 
FioTj  with  Sir  J.  Stewart's  Answer .-^Erskine,  b.2. 
t.  1 .  8%  4. — Forbes  v.  Forbes,  Kaimes*8  Sel.  Dec 

August    3,     1756. Gordon  v.  Carlton,  Falc 

Feb.    12,    1758   (48). — Balfour,    103,  s.  5.— Staif 
Inst.  Life-rent  Infeft.   s.  10,   11. — Craig,  p.  294. 
8.  34.  p.  4'21.  s.  Q^.'^Thomsons  v.  Lawson^Stm, 
Dec.  February  4,    168I.— C?err(wi  v.  Alexander, 
Fac.  Coll.  lysi.-^  Ross  v.  his  Chitdren^FM.  Coll. 
March  8, 1791. — JVatherstonev.  Rentonsy  Nov.  25, 
1801. — Newlands'  Case^  Dom.  Proc.  1798. 
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Ordered  and  adjudged,  tiiat  the  appeal  be  dis-  Decu.isit^ 
missed^  and  interlocutors«complained  of  be  affirmed* 


IrlPB-aBITr 


Agent  for  Appellant^     Chalmbr, 
Agent  for  Respondent,  Mctndkll. 


SCOTLAND. 

APPEAL  FROM  THE  COURT  OF  SESSION. 

Turner  and  Watson — Appellants. 
Turner  and  another — Respondents. 

Entail, with  prohibition  against  alienation,  and  against'^  let'*  July  l«  iSlS* ' 
^  ting  tacks  in  diminutum  of  the  true  worth  and  rental   '^— ^^ 
^'  MAT  BB  PAID /or  the  said  tacks.'*    Lease  of  part  of  the  svtail. 
lands  for  1000  years,  with  growing  timber ^  and  mines  and 
minerals,  at  a  rent  below  that  which  was  paid  at  the  time 
of  the  expiration  of  the  preceding  lease  of  the  same  lands. 
This  lease  was  reduced  by  the  Court  of  Session  on  the 
ground  that  it  was  an  alienation;  and  the  judgment  was 
affirmed  by  the  House  of  Lords  on  the  ground  that  it  was 
in  diminution  of  the  true  worth  and  rental  of  the  lands  at 
the  time  of  the  expiration  of  the  preceding  lease. 


X  HIS  was  a  question  as  to  the  validity  of  a  lease 
for  1000  years,  under  an  entail  containing  a  prohi- 
bition against  alienation  and  letting  at  a  diminished 
rental. 

John  Turner,  merchant  in  Dantzic,  (a  native  of  SctUemeDt  Im 
Aberdeenshire,)  who  died  in  l688,  by  his  last  will  John  Turner, 
and  testament,  directed  certain  executors  and  trus-  ^^*®' 


%9TAUt, 


^ia4  CASEsmnBHoaiEOf  uttDs 

i«iy  u  isi8^  i9(H  thei^Q  a^pobtaND  iavwk  m  Kaoh  of  fab  pro- 

party  in  thtf  jmrciiiM  gf  l^idt  in  SoolIaiMi  aa  flufifat 
yield  Jifty  chaldtrs  of  victual  yearly  rant ;  and  or- 
dained them  to  ba  eolnilad  on  4  oartain  series  of 
heirs,  under  tha  aondilkma  and  liaiitaitions  therem 
specified.     The  will  provided  that  ^^  whosoeveri  in 
<^  the  order  settled  by  the  testator^  fell  to  be  his  heir 
^^  and  successor  of  these  lands,  should  be  stricdy 
^^  bound  to  adhere  to  the  directions  of  the  testator, 
'^  under  penalty  of  laving  his  right  of  heritage  ;**  and 
the  testator  then  directed  ^^  that  his  heirs  and  m^ 
^'  cessors  lAioiiId  not  have  the  p6irer  tb  aell,  poind, 
*^  or  wadset,  or  burthen  the  said  lands  with  debts,  or 
**  any   manner  <^  way   whatsoever ;  but  that  the 
^'  same  lands  shouhi  in  all  time  coming  eontinae  in 
^^  the  same  free  estate  and  condition  in  the  nane 
''  of  Turner;*  &c.     And  he  also  directed ''  that  Aej 
*'  should  not  heighten  tiheir  tenants*  redtl^  flor  pot 
'^  them  out  of  their  lands,  so  long  as  they  ^ly  paid 
what  they  were  addebled  by  their  oonlraeta ;  aon- 
ditionally,  they  should  be  bound  to  plant  one  oak 
or  fir  tree  in  convenient  place,  that  might  airve 
^'  for  decorment  to  the  lands,  and,  in  time  oaaiiDgy 
"  might  be  useful  to  their  master  for  buildingi"*  fcc. 
The  testator  then  directed  "  his  heirs  and  successor* 
to  j)ay  certain  legacies,  partly  in  meal,  and  partly 
in  money,  out  of  the  rents  of  the  estate,  ta  any 
Regent  of  the  University  of  Aberdeen  who  sbookd 
^^  be  of  the  name  of  Turner,  to  maintain  two  cB- 
^^  di*en  of  the  same  name  at  school,  and  four  scho- 
^^  lars  at  the  University,"  &c» 
Sept  is.iQgs.      The  executors  first  purchased  the  estate  of  Rose- 
Hill,  now  called  Turner-Hall»  yielding  41-J^  cbalden 
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victual ;  aiid  afterwards  the  a4Jouung  estates  <tf  July  i,  laii. 

neark  attd  Tipperty,  yielding  94.  chalders  of  vie-  ^— ^v^*^ 

L    This  joint  estate  exceeded  the  quantity  of  |^  16  i&m. 

:ual  by  one  chalder^  and  therefore  the  institute  EnAtm  |mr- 

tfae  entail  (Robert  Tomer)  advanced  100/.  the  Luton/lkcr 

le  of  the  exossS)  and  a  power  was  reserved  to 

I  to  bnriiien  the  estate  to  that  extent^  which  he 

rwards  exercised  in  iavour  of  his  daughters.    The 

is  of  Newark  and  Tipperty^  to  which  the  pre*  EntalL 

t  action  chiefly  i^tedj  were  disponed  to  the 

srent  heirs  with  and  under  the  burth^i  of  all  the 

Utnty  resolutivie,  and  prohibitory  clauses  therein 

tained ;  and  among  the  prohibitions  there  was 

foUdwing :— - 

^  Providing)  like  as  it  i$  hereby  specially  provided  Ph>hibiiion 

nd  appointed  to  be  contained  in  the  infefttnents  L'cksin di^l? 

3  fMaw  hereupcm,  that  it  shall  no  ways  be  law-  "'JJ^^JI^* 

il  to  the  said  Robert  and  John  Turners,  and .  ajpaUu t  aUeiia« 

lem  and  the  other  heirs  of  Tailzie  foresaid,  to  ^^^ 

A\,  OfmalsMj  and  dupane  the  lands,  and  others 

b&oe  written^  or  any  part  thereof,  heritably  and 

Tedcemably,  or  under  reversion,  one  or  mair; 

or  to  grant  infeftments  of  annual  rent,  or  yearly 

uties,  greater  or  smaller,  forth  thereof;  nor  to 

*,t  tacks  of  the  same  in  diminution  of  the  true 

forth  and  rental  may  he  paid  for  said  tacks, 

without  being  obliged,  nevertheless,  to  raise  the 

mtal  in  manner  after  provided ;  nor  to  contract 

ebt,  or  burden  the  said  lands,  nor  do  any  other 

ted  whereby  the  somen  maybe  evicted,  apprised, 

r  adjudged  froin  themj  or  any  ways  impaired  to 

ietr  pr^udiceJ*   Afisr  some  other  provisions,  the 


€€ 
€€ 
€€ 


4M  CAS&S  IN  THE  HOUSE  OF  LORDS 

Jdj  u  1913-   ^^^  contained  this  clause :— ^^  And  if  the  said  Kcii 

"  bert  and  John  Turners,  or  either  of  them,  or 
•  -^^^  ^.  "  their  heirs  of  tailzie  above  written,  shall  contn* 
raoliitnre        «*  vene,  or  do  in  the  contrair,  in  any  point  of  tbe 

^^  premises^  then  not  only  shall  all  such  deeds  be 
^'  void  and  null  of  thems^ves,  and  no  ways  binding 
*'  or  obligater  to  infer  any  action,  personal  or  itti, 
^^  against  the  next  heir  of  tailzie  of  the  lands,  mill 
*^  lands,  and  others  foresaid ;  but  also  the  persooi 
'^  contravening,    and   descendants  of    th^  body, 
shall  forfault,  amit,  and  tyne  all  right,' title,  and 
interest  they  have,  or  can  pretend,  to  tbe  bndf 
and  others  foi*esaid^  ipso  facto ;  and  tbe  same 
shall  pertain,  descend,    and  belong  to  tbe  next 
^*  heir  of  tailzie,  to  establish  the  rights  of  tbe  landsi 
^^  and  other  foresaid,  in  his  person,  by  service  and 
retour,  to  the  person  immediately  preceding  tbe 
contravener,  or  by  way  of  declarator,  or  any  other 
manner  of  way,  without  being   liable  for  any 
of  the  contravener's  debts  or  deeds,  or  the  debts 
*'  of  the  predecessors  abovementioned." 
8qii.«^»i763.       In  1763,  John  Turner,  one  of  the  heirs  of  entail, 
yan»  of  part  executed  to  George  Turner,  of  Mcnie,  the  Appel- 
of  the  entailed  j^nt  (Turner's)  father,  a  lease  of  the  lands  of  New- 
Bofiondent't    ark  and  Tipperty  for  1 000  years,  reserving  a  rent 
pint's  fa^^    or  tack  duty  of  950  merks  Scots,  of  which  850  wew 

to  go  towards  the  payment  of  the   mortifications 
upon  the  estate.     The  lessee  also  agreed  to  pay  the 
100/.  and  interest  whieh  had  been  charged  on  the 
estate  as  above,  and  the  non-entry  duties,  which  a 
former  heir  of  entail  had  neglected  to  discharge. 
The  extinguishing  of  these  burdens  was  stated  in 
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leuM  to  be  in  the  name  and  by  way  of  grassilm.  Jaly  i,  isis. 
rhe  lease  gave  the  growing  timber,  and  mines  and  ^~"~>''*^ 
tliii^lralD^  to  the  tenant,  and  contiihed  a  precept  of 
idMfi  tot  infixing  him  and  his  heirs  in  the  lands. 
[t  Appeared  that  immediately  after  the  execution  of 
ilia  l^ase^  the  lessee>  hnving  acquired  right  to  the 
ibdv^meiitioned  sum  of  lOOL  and  interest,  deduced 
Ih  adjvidication  of  the  lands  of  Newark  and  Tip^ 
nefty,  and  obtained  a  charter  of  resignation  and 
fcdjudication  under  the  great  seat. 

At  tfie  expiration  of  the  previoM  leases,  (1766,) 
S^rge  Turner  (before  the  death  of  the  lessor)  en- 
tered into  p6s^eSsion  of  the  lands;  and,  at  his  death, 
i^as  Succeeded  by  the  Appellant,  his  son  and  heir, 
4^10  subset  the  lands  to  one  Keneth  Mackenzie  for  Sub-lease  to 
ifty-«even  years;  and  this  sub-lease  was  purchased  zJ^^  of  whom 
yy  the  Appellant  Watson,  who^  it  was  stated,  with  A^p«^'an* 
he  full  knowledge  and  acquiescence  of  the  heirs  of  chases. 
mtail,  laid  out  about  QOCO/.  in  improving  the  feroK 

On  the  death  of  John  Turner,  in  1802,  an  action  i802.  Action 
jf  reduction  of  the  lease  in  qnestion  was  raised  by  of  lease. 
(lis  son,  Keith  Turner,  father  of  the  Respondent, 
Fohn  Turner.    The  material  reasons  in  the  sum- 
oions  of  reduction  Were:— ^^  1st,  The  tack,  or  feu-  Reasons  of  le- 
'  tack,  and  right  of  infeftment,  is  so  very  far  be-    ^  ^^ 
^  yond  and  different  from  the  usual  nature  and  du« 
^  ration  of  leases,  that  it  is,  to  all  intents  and  pur* 
^  poses,  an   absolute  alienation  of  the  lands,  &c. 

*  2d,  The  tack  and  right  of  infeftment  was  granted 
^  in  defraud  of  the  subsequent  heirs  of  tailzie,  for 

*  far  less  rent  than  the  value  of  the  lands,  or  even 
^  the  actual  rent  thereof,  at  the  date  of  the  same 

*  and  sitHse.** 

VOL.  1.  2  G  . 
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July  u  1813.       Certain  preliminary  objections  were  stated  on  the 
^'— "v*"^   part  of  the  Appellants  :— 

Preliminary         ^^*>  ^^  ^^®  Respondent's  grounds  of    redoctioji 
objections  to    ^ere  correct,  his  father  had  forfeited  for  himself 

and  his  descendants ;  and  the  decisions  of  the  Coart 
March  6  &  7,  of  iSession  in  Little  Gilmour  v.  Caroline  Hwiter, 
^^^'  and  Dick  v.  Drysdale,  were  cited  in  support  of  this 

objection.  The  answer  was,  that  as  no  action  had 
on  this  ground  been  brought  against  the  alleged 
contravener,  none  such  was  competent  after  hit 
death  against  the  next  heir  of  entail ;  and  in  mpfoit 
Mack'te  T.  of  this  answer,  the  case  of  Mackie  v.  Dalrympk 
Si?5wfi798.  w*s  cited.     But  further,  in  order   to   get  rid  of 

this  objection,  Thomas ,  Andrew  Turner,  the  nat 
heir  of  entail,  failing  issue  male  of  the  Aj^laot 
f  d  Action,       (Turner's)  father,   brought  another  action  jointly 
*       *  with  Keith  Turner. 

2d,  Prescription    (as   against  the  joint  action.^ 
To  this  it  was  answered,    1st,  That  though  tUo 
lease  was  dated  1763,  possession  had  not  been  takef*^ 
till  1766 ;  that  prescription  only  began  to  run  fron* 
the  latter  period ;  and  that  therefore  the  time  {fottf 
years)  had  not  elapsed  before  the  commencement 
of  the  joint  action.     2d,  That  though  the  prescript 
tion  were  to  be  considered  as  having  begun  to  nm 
from  the  date  of  the  lea§e,  it  had  been  interrupted 
Erskinc,  b.  s.  by  the  previous  action  of  Keith  Turner,  and  by  the 
^'^'^'    '        minority  of  Thomas  Andrew  Turner.  {Vide  Mackie 

V.  Dalrymple.) 

The  Lord  Ordinary  at  first  refused  to  sist  pro- 
ceedings in  the  previous  action  till  the  other  came 
into  Court,  and  repelled  the  reasons  of  reduction ; 
but  afterwards,  on  representation,  he  recalled  the 
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iterlocutor^  conjoined  the  actions^  and  ordered  in-  July  i,  1813; 
>rmations.     Upon  report  of  the  Lord  Ordinary,    ^— ^v^-— -^ 
nd  advising  the  mutual  informations,  the  Court 
ronounced  an  interfocutor  ^^  sustaining  the  right  May  14,  (15.) 
of  Keith  Turner  and  /Thomas  Andrew  Turner  to  Jf  [heCo^urt 
pursue  in  the  present  action,  repel  the  defences  of  Session,  re- 
pleaded for  Robert  Turner  and  his  sub-tenant,  lease  on  the 
and   find  that  the  tack   under   reduction   is  an  fli^Ziol 
alienation  of  the  estate,  and  contrair  to  the  entail ; 
and  therefore  reduce,  decern,  and  declare  in  terms 
of  the  rescissory  conclusion  of  the  conjoined  libels 
of  reduction,  and,  quoad  ultray  remit  to  the  Lord 
Ordinary,  &c.  &c.'*     The  Court,  on   advising  a 
^claiming  petition   and  answers,  adhered   to   this 
iterlocutor ;  whereupon  the  Appellants  appealed  to 
le  House  of  Lords : — 
1st,  Whether  this  lease  was  an  alienation? 

Mr.  Adam  and  Sir  S.  Romilly  (for  Appellants.) 
he  will  contained  the  instructions  for  the  entail, 
id  the  heirs  were  only  bound  by  the  entail  in  as 
r  as  it  was  conformable  to  the  will.  The  object 
'  the  testator  was  merely  that  the  heirs  of  entail 
lOuld  have  fifty  chalders  of  victual  yearly  rent, 
fiere  was  no  prohibition  against  leases  of  any  dura- 
m,  if  granted  without  diminution  of  the  existing 
Qts.  Entails  were  "  strict issimi  juris,  so  that  no 
prohibitions  nor  irritancies  were  to  be  inferred  by 
iniplication.'*  (Ersk.  b.  3,  t.  8,  s.  2(). — Duntreath 
se,  1769;  decided  in  Dom.  Proc.  April  15,  1771* 
Stewart  v.  Home^  July  7,  1789;  Diet.  vol.  4, 
339.^TilHcoultrif  c^se,  1799—^801.  Fac.  Coll. 

2  g2 


ENTAIL. 


430  CASES  IN  THE  bOtJSE  0*  LORDS 

July  1, 1813.   No.  99.)     Since,  then,  th^c  tvw  M  express  pirofci- 

bitioh  liere  dgjLinsd  leasees  6t  any  dbr&tion^  it  oM^i 
not  to  be  implie(^.     It  Wa*  sard,  hoWevet,  th*t  long 
location  was  c6n$ideired  by  tlhe  law  of  iScothmd  tl 
alienation  ;  and  therefore  thhi  lea^e  for  iOOd  yi^rs 
came  under  the  pVotiSbition  to  ^^  sell,  anfiakie,  nai 
''  dispone.^    6ut  these  Wbrds  refem^d  to  ifcc  iBttia- 
lion  of  the  property ;  knA  the  ^nt  of  a  tofck,  tai 
the  alienation  of  the  property,  Svere,  hti  boA  fcgal 
and  popular  acceptation,  acts  essentially  ^^t^^remt 
A  lease  was,  by  connrnon  law,  ft  irtfeT*e  persofrti\  c6n* 
tract,  and  not  a  re^l  right ;  and  the  Stiitnte  144$; 
cap.  17,  (protecting  teases  against  lingular  sticca- 
sors,)  clearly  recognized  the  di^inctiofi.    The  Re- 
spondent, however,  relied  on  certain  passflsges  from 
Craig,  Balfour,  and  Stair.     Craig  and  Balfour  spoke 
of  long  leases  as  sometimes  a  kind  dr  species  of 
alienation.     But  Craig  was  treating  of  the  feudal 
law  generally;  and  there,  it  being  necessary  that 
the  lord  should  always  know  who  was  hh  tenant,  a 
long  lease  might  be  considered  as  a  species  of  alien- 
ation ;  and,  with   reference  to  that  system,  a  term 
often  years  might  be  regarded  (as  Craig  said  it  was) 
as  a  long  lease.     The  passage  in  Stair,  chiefly  reKed 
on  by  the  Respondent,  was'  an  interpolation  after 
his  deatl).     In  the  edition  revised  by  himself  before 
his    deatl),    the    distinction    between    location  and 
ahenation   was  clearly  marked.    (Stair,  Ed.  1693, 
b.  2,  t.  ll,s.  13. — b.  1,  t.  15,  s.  4. — b.  2,t.  9,8.2.— 
Mack.  Obs.  on  Act  of  1621,  p.  8. — Dallas,  p.  648.) 
No  illustration  ought  to  be  drawn  from  the  roles  of 
interpretation  in  regard  to  the  rights  of  the  Crown; 
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^9,  both  IP  ScqUa^nd  and  England,  th^  rig^^  of  the  July  i,  ibis. 
Cr^wn  %nd  the  subject  pf^n  sj^q^dt  ip  thf^  TfiS^p^* 
oa  a  difiereat  feioting.  Thfi  wprdfi  '^  ^11,  w^^l^tf^  *^^^ 
^<  and  dispQoe/'  w^xe  technical  exprpg^ons  ^ppro* 
Inflated  to  the  tr4n8«iis§iQq  ctf  th^  fcqd*l  r*ght  5  Wt^ 
after  the  grant  of  a  tiisk,  the  fevdftl  rig^it  ^t^lj  f^ 
siaiMd  in  the  gr^ptor;  apd  th^^ore  (hei^  H^on^ 
couU,  op  pq  pripciple  pf  Igii^  pr  ri^aspp,  ^  l^d  ^ 

include  a  taoiu    Tbi9  iat^rpre^tiop  I^a4  h^^  ^k? 

Mtabliaibed  in  ipore  thap  on^  d(^cided  es^  f^nfl  ia 
tba  languige  of  the  l^flatpre^  npt  mapjr  jr^rs  ffga. 
{Leslie  Grant  v,  Qr^rkti  Maneh  %  ITTS-T-iTcf  w* 
Cairmf  Feb.  1774« — ^Apt  of  IQ  Qeq.  9,  ps^p.  >?1.) 
It  wa»  cle>r,  fmip  the  tepopr  pf  thp  M^i\]^  tjiat  th^ 

testator  wigbed  to  ppppur^e^  inste^id  pf  prol^ibitiog, 
long  leases.  HU  words  w^ere,  "  they  (the  kws  of 
entail)  shall  Wt  heighten  tk^ir  fe^ant^"  r^nts^ 
neither  put  them  out  (^  their  Im^''  This  could 
not  be  intended  a^  a  persopal  favogr  to  the  t^paptg 
in  posaessipp  at  th#  time,  ^s  the  |apd3  V^^rf^  PPt 
then  purchased.  The  will  ought  to  govern  the  cp- 
tail,  and  the  lea^e  in  qiiestipp  tya^  cpptrfury  n^ithf^ 
to  the  letter  ppr  the  spirit  of  the  ipstrup^ons  pf  th^ 
tsestator. 

Another  ppipt  was,  that  th^  \^^  pould  nf^  at 
any  rate  be  void  as  against  Keith  Turner^  who  l^^d 
stood  for  nearly  forty  years  observipg  thP  imp|rove- 
ments  going  op  u}>Qn  the  estate,  wjthppt  chal|^i?ging 
tlie  lease;  and  Thomas  Andrew  TMmer  had  np 
right  as  yet  to  insist  in  the  action* 

2d,  Whether  the  lease  was  ip  dimipijt>on  of  the 
irenlal? 


BXTAIL. 
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July  1, 1813.       The  only  rental  which  the  will,  or  testamentary 

settlement,  supposed  and  presumed  was  not  to  be 
diminished,  was  the  rental  of  50  chalders,  of  which 
the  estate  was  to  consist  at  the  date  of  the  purchase. 
The  presumed    prohibition,  then,   against  letting 
leases  at  a  diminished  rental,  must  have  refereooe 
to  the  original  rental,  as  ascertained  at  tho  time  of 
the  purchase.     The  entail  likewise  declared  that  the 
heirs  "  should  nowise  have  power  to  heighten^  roue, 

or  augment  the  rent  of  the  said  land,  as  the  same 

is  presently  paid."*  It  lay,  then,  with  Ae  Re- 
spondents^ as  a  preliminary  step,  to  prove  the 
amount  of  the  rent  at  the  date  of  the  purcbtse; 
keeping  in  view  that  the  testator  evidently  intended 
that  a  considerable  portion  of  the  victual  should  be 
converted  into  money,  and  that  the  amount  of  the 
conversion  was  J  GO  merles  for  each  chalder. 

It  was  also  observed,  that  all  that  was  provided 
by  the  settlement  in  the  will  was,  that  the  heirs 
should  enjoy  an  income  of  50  chalders  annually 
from  the  whole  estate,  without  stipulating  that  the 
rent  of  no  one  farm  should  at  any  time  suffer  dimi- 
nution. Therefore,  supposing  there  should  be  a 
trifling  loss  on  the  rent  of  Tipperty  and  Newark, 
it  was  more  than  compensated  by  an  increase  on  the 
Turner  Hall  estate. 

But  supposing  the  rent  payable  by  the  Appellant 
Turner  was  to  be  compared  with  the  rent  paid  for 
the  lands  immediately  before  the  commencement  ot 
the  lease,  the  present  rent,  in  point  of  fact,  consi* 
derably  exceeded  tlie  former. 

It  was  no  objection  to  say  that  the  present  tack 
was  executed  some  time  previous  to  the  expiratioa 
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of  the  preceding  lease^  as  the  lessor  lived  to  put  the  July  1, 1813. 
lessee  in  possession.  ^- 

BNTAIL, 

Messrs.  Leach  and  Homer  (for  Respondents.) 

Ist,  It  was  clearly  established  that  any  substitute 
in  the  entail  might  insist  in  such  an  action  as  this. 
A.nd  the  deed  of  entail  could  alone  be  looked  to^ 
because  it  remained  unreduced. 

It  was  admitted  that  entails  were  strictissind 
'^uriSf  and  that  no  prohibition  was  to  be  extended 
)y  implication.  But  neither  the  principle  of  law, 
lor.the  decided  cases  on  which  they  relied,  would 
upport  the  conclusion  of  the  Respondents.  The 
ase  of  Leslie  v.  Orme  depended  on  special  circum« 
tances. 

The  grant  in  question  was  an  alienation  in  sub* 
Lance  on  two  grounds  :-^lst.  It  gave  all  that  could 
e  conveyed  by  a  feu  contract^  which  was  unques- 
onably  an  alienation.  2d,  Because  there  ^as  no 
ingible  difference  between  1000  years  and  a  perpe- 
lity  ;  and  therefore  the  lease  was  void  for  want  of 

legal  ish.  The  authorities  that  long  location 
leases  exceeding  the  customary  duration  of  leases  at 
tie  time  they  were  granted)  was  an  alienation, 
irere  decisive  in  favour  of  the  Respondents.  (Craig, 
►.  3,  dieg.  3,  s.  24.— Dieg.  4,  de  jure  protimeseos. 
— B.  2.  dieg.  10,  de  locationibus  she  assedationibus; 
^here  he  must  be  allowed  to  have  confined  himself 
xclusively  to  the  law  of  Scotland.)  Lord  Stair, 
Iso,  in  speaking  of  the  cases  inferring  recogdition 
y  alienation,  made  use  of  these  words  : — "  Subin- 
feudation, in  all  cases,  is  accounted  alienation ; 
and  where  alienation  is  prohibited,  subinfeudation 
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^'  in  understood^  and  ahe  hng  locatum^  }t 
8&id  that  these  last  words  were  not  in  the  edition 
revised  by  Stair  before  his  death ;  but  the  alten- 
tions^  except  they  were  fix>m  manuieripts^  «m 
placed  between  crotchets^  and  the  words  in  qaes- 
tion  were  not  between  erotehets^  and  therefore  tnifjolt 
to  be  considered  as  taken  from  a  manuscript. 

Illustrations  of  the  doctrine  that  long  liiioi 
amounted  to  alienation  were  also  to  be  found  io  the 
limitations  anciently  imposed  on  the  Crown  ia  At 
management  of  the  royal  demesnes  ;  (Act  of  145S; 
cap.  41;)  and  also  those  which  aflfected  ecclesiai tiol 
beneficiaries  in  the  management  of  church  property. 
(Bishop  of  Aberdeen  v.  Forbes,  Dee.  14,  150h— 
Abbot  of  Crossraguel  v.  Hamilton^  March  If, 
1504.— Balfour's  Practicks^  p.  203.)  Another  il* 
lustration  was  to  be  found  in  the  principles  of  the 
law  of  death-bed,  by  which  tacks  of  extraordioary 
duration  were  reduced  as  being  a  species  of  aliena- 
tion. {Chrystisons  v.  Kerr,  Dec.  17S8.  DictL 
213.— Bogle  V.  Bogle,  June  IQ,  1769.  Fac.  Coll 
335.) 

It  had  been  determined  that  a  tack  wanting  a 
legal  ish,  or  one  which  was  equivalent  to  a  grant  in 
perpetuity,  (as  this  was,)  could  not  be  sustained 
against  singular  successors.     The  principle  was  re- 
cognized in  several  cases.    (Alison  v.  Ritchie,  Feb. 
9,  \7 30.^- King's  Advocate  v.  Fraser, Dec.  6, 1758. 
— Irvine  v.   Knox,   17O0. — Wight  v.   Hopetaun, 
Nov.  17,  1763.) 

If  a  lease  of  this  kind  were  hot  prohibited  under 
the  word  '^  annalzie"  in  the  Act  of  Entails,  l685,  cap. 
22,  it  followed  that  the  legislature  meant  that  an 
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heir  of  entoil  might  gnmt  a  ^se  of  iOOO  yean  of  j^iyj^  ip^^ 
the  entailed  property  at  a  pepper-corn  rent,  which   ^^— -v-s*^ 
it  was  impoBsible  the  legislature  Qcm\d  mei^n.    DaU  '"^'^•« 
laa,  though  an  eminent  conveyancers  was  np  great 
authority  on  this  point ;  ^nd  Cr$iig,  in  the  passages 
on  which  the  Appelli^nts  reUed^  was  treating  of  the 
general  feudal  custpnis*    There  wa#  nothing  in  th^ 
olyection  that  Keith  Turner  su^Eered  th^  improve- 
ments to  go  on  without  ehallenging  the  leaaet  a9  it 
did  not  appear  that  he  was  then  aware  of  his  right* 

^d.  Tacks  were  not  to  be  let  ^^  in  diminution  pf 
^^  the  true  worth  and  rental  that  may  n£  paid  for 
^^  the  said  tacks  {*   the  obvious  import  of  wlwh 
words  were,  that  a  rent  equal  to  the  true  worth 
and  value  of  the  lands  at  the  time  when  ^  lease  was 
granted  ought  to  be  stipulated  for«     Whether  th^ 
lease  to  George  Turner  was  below  the  true  worth 
and  rental  in  1763  was  a  matter  of  lact  und  calcul9i» 
tion  ;•  and  it  was  a  matter  of  historyi  as  well  as  in 
proof  even  upon  the  principles  of  conversion  cop- 
tended  for  by  the  Appellants,  (though  belpw  the 
real  rate  of  conversion  of  victual  into  money,)  that 
the  rent  reserved  by  the  contravening  heir  of  entail 
waa  not  equal  to  the  true  worth  and  rental  of  die 
lands  at  the  time  of  the  granting  of  the  lease. 

Lord  Eldon  (Chancellor.)     The  question  in  this  July  is,  is  is. 
case  had  been  argued  on  two  grounds:— 1st,  Whe-  andTudg^"* 
ther  a  lease  for  a  thousand  years  was  supportable  ^^^^* 
under  the  deed  of  entail^  as  containing  9,  prohibif* 
tion  against  alienation  ?  and  with  reference  to  this 
point,  it  had  been   largely   argued  on   the   same 
ground  as  tha(  which  occurred  in  thf  Quecpsberry 
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Jolyis,i8i3.  case.  (Vide  post.)     2d,  Whether  the  lease^  or  tack, 
^^— V— -^  was  "  in  diminution  of  the  true  worth  and  value  of 
"  the  rental  f*^    On  giving  the  best  attention  in  his 
power  to  the  subject,  it  appeared  to  him  that  this 
was  a  tack  which  could  not  be  supported  on  this 
latter  ground.     The  prohibition  was  against  letdog 
tacks  *'  in  diminution  of  the  true  worth  and  rental 
^'  may  be  paid  for  said  tacks,  without  being  obliged, 
^'  nevertheless,  to  raise  the  rental  in  manner  after 
'^  provided  ;**  that  was,  to  raise  it  (as  he  understood 
The  lease  was  the    expression)    with    reference   to   present  cod- 
SSe'S^"  tracts.     He  was  clearly  of  opinion  that,  taking  the 
worth  and       grassum  into  account,  and  independent  of  it,  this 
judgment  of     was  not  a  Icasc  without  a  real  diminution  of  the 
S^n  affir^    rental.     He  confined  himself  here,  however,  to  this 
on  this  particular  case,   without    reference    to  the  other. 

ground,  with*  \^^  -  .  ,  \       t  i 

out  reference    (Queensbury  case,  vtde  post,)  where  there  was  a 
aSicDation.       niaterial  distinction.     There  was  no  occasion  here 

to  say  any  thing  as  to  the  question  of  alienation, 
He  proposed,  therefore,  that  the  decision  of  the 
Court  of  Session  be  affirmed,  with  the  findings 
stated  in  the  judgment  which  was  as  follows : — 

^*  Tlie  Lords  find,  that  the  tack  under  reduction 
^*  was  a  tack  in  jliminution  of  the  true  worth  and 
rental  which  might  be  paid  for  the  same,  and  was 
in  contravention  of  the  express  prohibition  con- 
^^  tained  in  the  deed  of  entail ;  and  therefore  find, 
^'  that  it  is  not  necessary  to  determine  whether  the 
'^  said  tack  was  liable  to  reduction  on  any  other 
'^  grounds.     And  it  is  ordered  and  adjudged,  that 
"  the  interlocutors  of  the  14th,  signed  15th,  May, 
'^  1806,  and  17th  November,  1807,  he  affirmed% 
J 
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And  it  is  further  ordered^  that  the  cause  be  re->  Jalyis,  isis. 
mitted  back  to  the  Court  of  Session^  to  do  there- 
upon as  shall  be  just.'* 

Agent  for  Appellant,     Mundbll. 
Agent  for  Respondent  Bjsrry. 


SCOTLAND. 

APPEAL   FROM  THE   COURT  OF   SESSION. 

MuNRO  and  others — Appellants.  . 
CouTTS  and  others — Respondents. 

^ESTATOR  executes  a  trust-deed  of  the  whole  of  his  property^  July  s«  181S. 

and  also  a  will  in  the  English  form^  giving  the  whole  of  ^  — ^    ,    ^ 

his  property  not  situated  in  Scotland  to  the  trustees,  for  the  paper  writ* 

uses  of  the  trust.     The  will  proved  in  the  English  Ecclesiy-  ten  avd 

tical  Court.    Testator  afterwards  wishing  to  alter  his  settle-  «»ourED  bt 

ment  in  regard  to  the  personal  or  moveable  property,  writes  T™  ^T.^** 

and  signs  two  papers,  conceived  m  testamentary  language,  ceivsd  iv 

which  he  called  his  codicil;  one  of  which  he  sends  to  his  testambht- 

agent,  with  whom  he  was  corresponding  on  the  subject  of  art  ^av- 

the  intended  alteration,  and  lays  up  the  other  in  his  reposi-  ouAdE,HEtD, 

tories.    Testator  dies  before  a  more  formal  instrument  is  circum-*** 

prepared,  but  no  pretence  that  he  was  prevented  by  sudden  stances,  vor 

death  from  executing  it.     The  Court  of  Session  decides  to  be  testa- 

that  the  paper  sent  to  the  agent  was  in  itself  testamentary;  mentary  iv 

but  this  decision  reversed  on  appeal.  itself. 


5IR  Hector  Munro,  of  Novar,  on  the  30th  Octo-  Oct.  so,  1798. 

er,  17Q89  executed  a  deed  of  entail,  and  likewise  SirH.Mumo, 

trust-deed  of  the  same  date,  whereby  he  conveyed  filfgi^h  form, 

nd  made  over  the  whole  of  his  property,  real  and  proved  in  the 

€rsonal  to  the  Respondents,  (trustees,)  in  trust,  to  court 
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PAPSH  IPTKIT^ 
TEN  AKD 

SIGNED  BY 

TESTATOR, 

AVD  COK- 

'  CBIYED  IV 

TESTA  MBirr- 

ARY  LAV- 
OUAOE^HELD, 
WDBR  THE 
CIRCUM- 
STAHCES,  VOT 


ITSELF. 

1806.     In- 
tended altera- 
tion in  the 
sattleiiieat. 


J[uly  3»  I81S.  compfet^  the  entail  as  therein  pmQtp4  ov^  t^i  to 

pay  certain  legacies  to  the  Appell^xitf,  &c.  Sir 
Hector  also  executed  a  will  in  the  English  fonn»  of 
the  same  date^  bearing  reference  to  the  trust  deed, 
and  bequeathing  to  the  trustees^  for  the  purposes  of 
the  trust,  his  whole  property  situated  out  of  Soot- 
land  ;  and  in  17 Q8  and  17Q9,  he  made  two  codicils 
to  his  trust  disposition.  The  will  was  proved  by  the 
trustees,  or  some  of  them,  in  the  English  Ecclesias- 

To  BE  TESTA-  tical  Court. 

MENTARY  IV 

In    1805  Sir  Hector  conceived  the  intention  of 
making  an  alteration  in  his  settlement,  and  wrote 
to  his  agent,  who  was  then  at  Inverness,  enclosing 
a  paper  stating  the  alterations  he  wished  to  be  made, 
and  which  paper    he  called  a  codicil.    A  paper, 
.    called  a  duplicate  of  the  paper  in  cjue^tion,  (though 
not  in  so  perfect  i  state>)  subscribe  with  Sir  JJec- 
tpis  initials,  was  laid  up  by  him  in  bis  repositories, 
with  a  memorandum  referring  to  his  settlement, 
then  in  the  hands  of  his  banker  in  Jiondon,  and 
containing  these  words  :-r-"  Copy  is-  sent  to  Charki 
*^  M^Intosh^  Esq^    The  paper  sent  to  M*Intosh 
was  subscribf^d  with  his  uapne  ^t  fiiU  leqgth.    T^c 
chief  question  was.  Whether  this  paper,  sent  to 
M*Intosh,    was,  or  was  not,  yqder    the   circi^m- 
stances,  testamentary  ?    To  see  distinctly  the  grounds 
on  which  the  ultimate  decision  rested,    it  is  ne- 
cessary to  have  in  view  the  paper  itself,  and  the  cor- 
respondence relating  to  it  b^ween  Sir  H.  Munso 
Correspond-     ^nd  his  agent. 

ence  between       The  letter,  (2l8tOct.  180S,)  inclosing  what  was 
and  bis  agenu  called  the  codicil,  was  as  follows  ;•«— 


ON  Ai^ALlS  AND  WJRlTg  (HP  fiRROR.  4tg 

'^  A^  I  do  not  find  by  your  letter  that  it  id  c^rtaih  JdyS,  I8i9, 

•  you  vnll  be  here,  1  iend  you  the  codicil  I  Veirfi  to  ^  ^^ 

*  h^  made  to  my  laist  will  and  testament.    The  tbh  a»* 
'*  teason  for  my  wishii^  as  much  land  as  possible  ^^^^^^^ 
^^  to  be  purchased  is,  that  I  find  the  estate  I  <ian  and  cd»- 

'^  tio^vtr  teave  is  not  iruflicient  to  let  the  propri^tof  ^^a)mkv> 
^  live  ^s  he  sbouM  60,  and  keep  up  the  place  ttid  ^^][J|^*' 
"  ihlprovemetits ;  aiVd  as  to  the  alterations  in  the  u«mk  taa 
"  trtteteetf,  my  worthy  friei^  Provort  Mcintosh  h  SjiSSm,^!* 
"  nov<r  of  sudi  an  advanced  tee,  be  t^ould  ftt^tl  '*****'^*^ 
'^  long  be  one,  ahd  Mr.  John  Ogilvie  baft  enough  itsblf. 
*•  of  his  owh  ttfTairs  to  mind,  and  could  not  attcfki'd  Oct.  21,1805. 

«     «  Sir  Hector  to 

*'  mttch  to  <Blh«,  8tC.  Mr.M*Intt)di^ 

The  p^ptr  ^as  in  these  terms  :— 

'^  Novar  House^  215/  October ^  1805. 

« 

^^  I  wish  a  codicil  to  be  made  to  my  last  will  and 
*'  settlement  in  the  following  manner : — 

**  All  the  money  I  directed  to  be  divided  in  differ-  Paperrenedwi 
.**  crit  proportions,  to  such  and  such   persons  by  J^^  as  t«t»- 
^*  name,  after  my  debts  were  paid,  and   my  be-  mcntwy« 
"  ({ueaths,  &c.  discharged ;  that  is  to  say,  whatever 
^  part  of  my  personal  estate  was  unappropriated, 
*^  incltiding  whatever  I  might  be  entitled  to  receive 
"  from  the  Nabob  of  Arcot's  debt  to  me,  I  now  re- 
"  voke,  and  make  null  and  void  by  this  codicil ; 
*^  and  instead  of  applying  such  monies  as  above 
^^  stated,  it  is  now  my  will  and  pleasure,  and  I  now 
*^  direct,  that  what  remains  of  my  personal  estate, 

together  with  the  patrimony  or  portion  I  directed 

after  my  death  to  be  given  to  my  natural  son 
*'  Alexander  Munro,  who  died  in  November,  1 804, 
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July  3,  J 8 13.  '^  at  Bombay,  shall  be  laid  out  by  my  tniatees  in 
^^— ^v-^-^  *^  the  purchase  of  lands  as  contiguous  to  any  of  my 
TBv  AHD        ^^  estates  of  Novar,  Culrain,  or  Muirtown,  as  pos- 

sioHBD  lY  €c  gible,  and  entailed  with  the  rest  of  my  landed 
TB8TATOR9  '  \ 

Avo  coH-  ^^  property  six  months  after  the  purchase  is  mBde, 
TxiTAMBWTw  "  aud  to  bc  immediately  afterwards  put  upon  r&- 
ARY  LAW-       ct  ^^pj .  J^^J  If  I  ii^^Q  eiven,  as  a  patrimony  or 

•UAaB,HBLD^  .  r  II  1  ¥¥1 

OHDBR  THB     ^^  portiou  aftcr  my  death,  to  my  natural  son  Hogh 

•TAvcBs.voT  "  Munro  more  than  10,000/.,  I  revoke  and  recall 
TO  BE  TBSTA-  <€  ^\i  ^[^^  ,.gg|.  q£  ^[^^  moncv.  if  any  more  is  eiven  to 

rnVTARY  IV  •/  '  •/  o  ^ 

xTiBLF.  '^  him  in  my  last  will  and  settlement,  and  direct  it 

^^  to  be  laid  out  in  the  purchase  of  lands,  with  the 
^^  rest  of  my  unappropriated  personal  estate,  as  be* 
'^  fore  mentioned,  and  to  be  entailed  and  put  upon 
^'  the  record  in  the  same  manner  with  the  other 


€€ 

€€ 


purchases  to  be  made. 

It  is  als3  my  will  and  pleasure  that  the  follow- 
ing gentlemen  shall  be  my  trustees,  and  I  desire 
that  such  as  were  formerly  named  by  me,  and  who 
are  not  included  in  the  following  list,  shall  be  left 
out.  Those  now  named  by  me  are  Thomas 
"  Coutts,  Esq.,  banker  in  the  Strand,  Edmund 
'^  Antrobus,  Esq.,  Coutts  Trotter,  Esq.,  Edward 
Majoribanks,  Esq.,  partners  of  the  banking-house 
of  Thomas  Coutts,  Esq.,  and  Alexander  Brodie, 
Esq.,  of  ArnhaU  ;  and  that  the  directions  I  gave 
**  to  my  former  trustees  may  be  followed  by  my 
present  ones  in  all  respects,  except  as  far  as  ihis 
codicil  may  make  any  alteration  necessary.  It  is 
also  my  will  and  pleasure,  that,  if  I  have  not 
already,  iu  my  last  will  and  settlement,  left  my 
*^  sister,  Mrs.  Ann  Watson,  50/.  sterling,  yearly, 
*^  and    50/.  sterling,  yearly,,  to  my  sister^  Betty  • 


€€ 


ti 
it 
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Munro,  all  the  days  of  their  life,  including  what  July  3,  I8i3. 
they  now  receive  from  me ;  and  the  longest  liver 


re 

^^  to  have  the  1  GO/,  sterling  yearly  all  the  days  of  ten  avd 


SIGNED  BY 


^^  her  life.     It   is  also  my  will  and  pleasure,  that 

•^  *  /  TESTATOR, 

^^  those  who  are  my  house  servants  at  the  time  of  akd  cok- 
*^  my  death  may  receive  a  year  3  wages,  exclusive  of  tbstambmt. 
"  the  year's  washes  current  and  running ;  and  if  my  ^"^  ^^*" 
'^  own  servant,  Donald  Aird,  shall  be  in  my  service  under  thb 
"  at  the  time  of  my  death,  it  is  also  my  will  and  «tancb8,not 
"  pleasure  that  he  shall  have  his  yearly  wages  all  '^^  be  testa- 

MENTART  XV 

"  the  days  of  his  life ;  and  if  my  present  grieve,  itselp. 
^^  Donald  Allan,  and  my  present  gardener,  George 
^^  Munro,  and  my  present  house-carpenter,  Hugh 
*^  McLean,  are  in  my  service  at  the  time  of  my 
^^  death,  I  leave  and  bequeath  to  each  of  them  100/. 
^^  sterling. 

(Signed)  "  Hector  Munro,** 


Before  this  letter  and  its  enclosure  arrived  at  In- 
verness, Mr.  Mcintosh  had  set  out  on  a  visit  to  Sir 
Hector  Munro.  Upon  his  return  to  Inverness,  he 
V^rote  Sir  Hector  the  following  letter,  enclosing  the 
Scroll  to  which  it  referred  : — 


I  sincerely  wish  this  may  find  you  better  than  Oct.24,i805. 
when  I  left  you  yesterday  morning.     I,  immedi-  M'^i^'osh  tq 
*^  ately  upon  my  arrival  here,  sat  down  to  peruse  Sir  Hecior 
"  your  letter,  and  memorandum   contained   in  it, 
"  which  is  so  distinct  and  explicit,  that  it  occurred 
*^  to  me  that  I  might  make  out  the  scroll  of  your 
*^  intended  new  deed,  without  waiting  till  I  had  an 
ff  opportunity  of  perusing  the  scroll  of  the  forme;r 
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Jtiiyd,isiii.    *'  after  my  return  to  Edinbufgh;  antl  I  htm  fcend 
^'■- — "^^^"^  "you  enclosed  the  new  scroll,  which  I  have  just 
i^^AHb        ^  finished.    You  will  observe  that  it  redalk  and  re- 
limToii!      ^  ^okes  the  former  nomination  of  trustees^  aiid  aD 
Avo  coir.       ^  the  former  Iega(;ies,  and  substitutes  the  neir  no- 
TBSTAMsirr-    ^  thination  and  n6W  legacies  in  ^tttAt  place ;  and 
^uAoiLRBLD   "  **efers  to  the  former  deed  as  t6  the  keeping  up 
uHDBR  TUB     "  your  house  and  place  of  Novar,  the  annuity  to 
n-A^cBiLvaT  ^^  the  heir,  the  purchase  of  lands^  and  as  to  all  the 
TO  BBTBSTA.  €f  formal  oarts  of  the  deed,  which  must  still  be  pre- 

HBlfTAET  III  ''^  .  * 

RfBLP.  ^  Served,   as   being   the   deed  referred   to   in  the 

'^  tailzie,  and  most  material  part  of  ytmr  family  set- 
'^  dement.  If  this  scroll  meets  your  approbation, 
you  may  cause  Mr.  George  Mutiro  to  copy  it  over 
**  upon  a  sheet  of  paper,  having  a  twenty-niftc  shil- 
ling stamp. 

The  scroll  noW  sent  revokes  all  your  former  le- 
gacies ;  and,  from  what  you  told  me,  I  presume 
this  is  your  intention,  so  far  as  regards  ttie  lega- 
cies left  in  money ;  but,  although  I  cannot  charge 
my  memory  with  particulars,  yet  I  recollect  that 
"  your  former  deed  contained  some  distribution  of 
your  jewels,  arms,   watches,   rings,  &c. ;  now,  if 
*^  you    wish  to  leave  any  of  those,  or  any  other 
^^  trinket,  as  marks  of  remembrance  to  particular 
^'  friends,  it  may  be  done  in  your  own  plain,  ex- 
'^  pressive  words,  w  ithout  any  formality,  and  copied 
*^  at  the  place  marked   X ,  after  the  words  *  and 
^  thirdly,*  upon  the  third  page  of  the  scroll.** 


€€ 
€C 


€6 


On  the  26th   of  October,  Sir   Hector  returned 
this  scroll  to  Mr.  M'Intosh  in  the  following  letter: 
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"  I  wish  to  see  the  scroll  of  the  first  settlement  Suiys,  isiS. 
*^  ancj  deed  of  entail  I  made,  before  you  make  a  fair   ^""; — n^— *^. 
•^  copy  of  the  present  one ;  as,  in  the  first  place,  I  tek  avd 
*^  do  not  wish   Mr.  George  Munro,  or  any  other  "rsJato" 
*^  person,  to  know  my  settlements,  for  many  obvious  and  cok- 
^'  reasons ;  and  it  may  be  proper  that  the  names  of  tbstambmt* 
"  those  to  whom  the  residue  of  my  personal  estate  ^"^  ^^^' 
"  was  to  have  been  left  to,  in  different  proportions,  under  the 
^^  ought  to  be  named,  as  well  as  annulled  and  re-  stancb^vot 
*^  voked.     My  natural  son  Hugh  was  not  an  officer,  "^^  bb  TErrA- 

'^ ,    ,  ,  ^  MBKTART  III 

"  but  in  the  civil  sei-vice  of  the  Company,  on  the  itself. 

"  Bombay  establishment.     I  have  left  my  servant,  Oct.»6,ig05. 

"  Donald  Aird,  20/.  yearly  for  his  life,  if  he  is  with  Mr.M<IatMlk 

"  me  at  the  time  of  my  death.     What  I  give  and 

"  bequeath  to  my  sisters   is  including  what  they 

^^  have  now  from  me  to  make  up  the  lOO/.  yearly. 

"  My  trustees  are  to  follow  my  former  directions^ 

*^  except  this  last  deed  makes  any  necessary  altera- 

^^  tion.     I  do^not  mean  to  revoke  or  annul  the  an- 

**  nuity  I  left  in  my  former  deed  to  Hugh  and  Alex- 

*^  ander's  mothers.     I  thank  God  I  am  not  worse 

"  than  I  was  when  you  was  here ;  if  any  thing,  I 

^  am  rather  better,  and  so  Dr.  Urquhart  thinks.*' 


Mr.  M^Intpsh's  answer  was  as  follows  :• 


€€ 


It  gave  me  great  satisfaction  to  find,  from  your  Oct.  ^7, 18(». 
**  letter  of  yesterday's  date,  that  you  was  then  better  tosh'iamwer. 
**  than  when  I  saw  you.  I  shall  attend  to  the  di- 
/*  rections  you  give ;  but  there  are  still  one  or  two 
**  things  that  require  explanation.  In  the  first 
^*  place,  the  gentlemen  appointed  trustees  by  the 
*^  former  deed  (who  are  pretty  numerous)  were  by 

VOL.  I.  2  H 
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^^  it  entitled  to  500/.  each  of  them.    Now  is  it  your 
intention  that  these  l^cies   are  to  remain^  al* 
ttv  AVD        ^^  though  their  nomination  as  trustees  is  revoked  ? 

TOTA-roV      ^^  ^^  ^^  7^^  *^  6*^®  ^^®°^  *^  *^®  ^®^  trustees,  or  to 
AVD  cow-       ««  both  old  aufl  new  ?     Secondly,  if  I  recollect,  the 

TBSTAMBVT-  ^^  Hiost  valuablc  part  of  your  jewels  were  left  to  Mn. 
tuA^RiLD  "  Ferguson.  As  she  is  dead,  do  you  mean  they 
vv^rTBB  «*  should  go  to  her  children  ?  or  how  are  they  (as 
BTAvckl  voT  '*  w^ll  AS  the  arms,  watches,  and  other  articles  be- 
WBiiTAw^ir'  "  queathed  to  yom*  deceased  son)  to  be  disposed  of? 
itAlw.  ^^  Please  to  inform  me  of  your  intentions  as  to  tbes^or 

^^  any  other  particulars  you  wish  to  have  noticed  T 

To  whidi  Sir  Hector  replied :— 

Octsg,  1805.      *«  I  do  not  mean  that  any  trustees  of  mine  should 
reply.  ^^  receive  any  part  of  the  500/.  but  those  who  are 

^^  now  mentioned  in  my  codicil ;  viz.  Mr.  Coutta, 
**  Mr^  Antrohus,  Mr.  Coutts  Trotter,  Mr.  Marjori- 
**  banks,  and  Mr.  Alexander  Brodie,  or  such  of 
^'  them  as  shall  accept  of  being  one  of  my  trustees. 
^^  I  could  not  think,  if  I  desired  it,  that  the  others 
^^  would  accept  of  any  money  when  they  did  not 
**  act,  or  were  even  mentioned  in  my  last  list  of 
'^  trustees.    I  am  sure  one  of  them  at  least  would 
^^  not.     As  to  my  Jewels,  I  leave  and  bequeath  to 
^^  my  grand-daughter,  Jane  Fei^son^    my  laige 
^^  single  stone  diamond  ring ;  and  to  my  grandscm, 
Robert  Ferguson,  my  antique  stone  of  a  Partluaa 
King*s  head,  made  of  a  fine  oriental  stone,  in  a 
ring ;  and  I  leave  to  my  brother.  Sir  Alexander 
Munro,  my  ring  with  my  niother*s  hair  in  it,  set 
with  large  diamond  sparks ;  and  I  now  revoke 


i€ 
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^  and  annul  the  manner  these  three  rings  were  dis-  Julys,  isis. 
•^  posed  of  in  my  former  settlement.     I  leave  it  in    ^^— "v— ^ 

^^  *  "^  ,  .  ,  .  ^  ,     PAPER  WRIT- 

'^  my  own  power  to  give  my  ruby  ring,  set  round  ten  awd 
*'  with  ruby  sparks^   and  my  ruby  spinelle  ring,  "mtator^ 
**  that  is,  a  ruby  not  come  to  perfection,  or  in  its  akd  co¥- 
"  infancy,  away  in  my  life-time,  or  after  my  death,  rssTAMBirr- 
**  should  they  then  be  in  my  own  possession.     I  ^*^  '•a^'- 
^  have  but  one  gold  watch,  which  I  leave  to  Mr.  ovder  tbb 
"  George  Munro,  writer  in  Dingwall,  my  fector;  8TAirc«8,iroT 
"  and  arms,  or  any  other  trinkets,  I  leave  as  they  ^  ■*  te«ta- 

,,,-•/  ^  ,  .        ,    MEWTARTl* 

"  are  disposed  of  m  my  former  settlements.  And  itself. 
''  if  I  have  left  the  Order  of  the  Bath,  set  with 
'^  jewels,  my  plate,  books,  pictures,  household  fur- 
*^  niture  of  every  sort,  to  any  but  ray  heir  of  entail, 
^^  as  also  my  horses,  carriages,  farming  cattle,  farm- 
^^  ing  implements,  milk  cows,  sheep,  and  poultry, 
'^  to  any  other  but  him,  I  revoke  and  annul  the 
^^  same ;  and  I  leave  those  articles  and  live-stock  to 
'^  my  heir  of  entail ;  also  all  the  liquors  in  my  eel- 
^^  lar  in  Novar  House  to  him.  I  wish  you  a  good 
*^  journey  south ;  and  when  you  have  finished  my 
^^  last  codicil,  or  additional  settlement,  I  request 
^^  you  will  send  it  to  me  to  be  signed  as  soon  as 
^  possible.** 

This  was  the  last  letter  written  by  Sir  Hector  on 
the  subject  of  his  settlements ;  and  Mr.  Mcintosh 
having  returned  to  Edinburgh  wrote  Sir  Hector  as 
follows  :— 

•'Upon  my  arrival  at  Edinburgh,   I  searched  Nor.fo,i80i. 
^  among  my  papers  for  the  scrolls  of  your  deeds  of  ^o  Sir  Hector 
^  settlements ;  but  the  only  ones  in  my  possession  Muuro. 

2H2 
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July  3, 1813.   "  are  the  scroll  of  your  original  tailzie  and  trust- 
^ — v~-^    "  deed  in  1702.     Since  that  time  man\'^  alterations 

PAPER  WRIT"  • 

TEX  AND         **  were  made  by  other  deeds  ;  and,  in  particular,  I 
tVi!!!L^»^       "  find  that  the  tailzie  and   trust-deed   were  com- 

TESTATOR, 

AM>  ON-       "  plctely  new  modelled,  and  wrote  over  again  by  me 

CEIVED  IW  .  •  ^  «' 

TESTAMENT-  '*  i^^  171)8  ;  upon  which  occasion  the  deeds  of  the 
ouAOR^HRLD  ^  ^^^^  *  79'^  wcTc  uiost  probaWy  destroyed,  and  the 
UNDER  iiiB     "new  deeds   (1798)   being  wrote  by   me  in  the 

Cf  R  CUM' 

STANCES, NOT  "  couutry,  I  either  did  not  make  out  a  complete 
TO  BE  TESTA-  €(  gcpoll,  or  did  not  preserve  it ;  so  that,  unless  you 

MRNTARY  IN  .  *  ^  -^ 

ITSELF.  "  think  that  a  general  deed  (such  as  I  sent  you  a 

"  scroll  of  from  Inverness)  will  be  sufficient,  we 
*^  must  delay  making  out  this  new  deed  until  you 
"  have  an  opportunity  of  eicamining  the  present 
*•'  subsisting  deeds,  which  are  in  Mr.  Coutts'  bands. 
**  But  if  vou  incline  it,  the  material  alterations, 
*^  such  as  the  change  of  trustees,  &c.  may  be  done 
*^  on  a  separate  sheet  of  paper,  without  waiting  for 
*'  the  present  deed;  and  perhaps  your  late  bargain 
*'  with  Culcairn  may  induce  you  to  make  some 
*•  other  alterations.*' 

When  this  letter  arrived  at  Novar  House,  Sir 
Hector  was  too  near  his  end  to  be  able  to  answer  it; 
but  a  letter,  of  which  the  following  is  an  extract, 
was  written  to  Mr.  M'Intosh  by  his  factor,  Mr. 
George  Munro. 

Nov.  55, 1805. 

Munro  (Sir  "  Sir  Hi^ctor  has  received  your  letter  of  the  20th; 

tooto !v[r?"     "  ^"^'  ^  ^*^  exceeding  sorry  that  he  is  under  the 
M'lntosh,  Sir  *^  necessity  of  employing  me  to  write  you.     He  has 

Jlcclor  being      ...  r  ,  i        .      i       i  i 

»o  poorly  as         bccu  tor    somc   days   very  po<:)rly   indeed,    and 
"J*|^*;.|^^!^  ^^^^*    "  mostly  confined  to  bed ;  yet  his  faculties  are  per- 


CASES  IN  THE  HOUSE  OF  LORDS 


oftbeaistof  October,  ISOS,  tbeconvgr. 
of  his  residaary  estate  to  Mrs.  Fergnsoo, 
'  Hogfa  aod  Alexander  Munro,  Sir  Hector's  cbil- 
"*  dm,   is  recalled ;    and  that  the  trustees  most 
^  apply  the  residuary  estate  for  tlie  benefit  of  the 
^  heir  of  entail,  including  the  lands  purchased  fron 
"  Mr.  Duncan  Munro,  of  Culcaim,  and  any  other 
"  lands  which  Sir  Hector  may  have  purchased  rab* 
**  sequent  to  the  trust-deed  of  1798;  and,  lastly^ 
^  that  the  legacies  mentioned,  both  in  the  writiiig 
^  of  the  2 1st  of  October,  1805,  and  in  Sir  Hector*! 
«  Letter  to  Mr.  M'Intosh  of  the  29th  of  the  same 
^  months  are  effectual  bequests,  and  ought  to  be 
^  paid  by  the  new  trustees.** 

The  action  came  on  before  Liord  Meadowbink^ 
((Minary,)  who  made  cmaandum  with  the  esute  to 
Ife  Co«rt,  and  ordered  informations^  which  the 
Court  baring  advised,  on  the  20th  of  Januarys 
lS06s  prooounced  this  interlocutor  >—^  On  report 
^  of  Lofd  Meadowbank,  and  having  advised  tbe 
^  unituiii  informations  for  the  parties  and  whole 
"^  ciiisse^  they  sustain  the  codicil  libelled  on,  ex^ 
^  cti^tfd  by  Sir  Hector  Munro  upon  the  21st  of  Oo- 
*^  cober^  1S05>  as  explanatory  of,  and  modifying,  bi> 
^  hMtr  will  and  testament,  and  remit  to  the  Lord 
^  OrdinaiT  to  hear  parties  fiirther  on  the  odier 
*  poisita  cf  the  cause,  &c."  A  reclaiming  petition 
w«s  grren  in,  but  the  Court  adhered  to  the  interkh 
Mcoc;  whereupon  the  Appellants  appealed. 

JOr.  Adam  and  Sir  S.  Rmilfy  (for  Appdlanti) 
ircoed,  that  it  was  clear,  from  the  whole  of  the 
cemspondenoe,  that  the  pqier  in  qnestioii  was  m- 
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July  9, 1813.  and  not  from  other  sources.     The  law  of  England, 

^^■*^>^^"^  and  that  of  Scotland^  were  not  the  same  on  this 

TEN  AND  subject,  and  the  case  ought  not  therefore  to  be  go- 

ii^?''^^"^  verned  by  the  rules  and  authorities  of  a  foreign  sys- 

TBSTATOR9  .         r  J  ^  O        .' 

AND  CON-  tepi.  TJiis,  by  the  law  of  Scotland,  was  a  perfect 
TBSTAMBVTr  ^Htipg,  hologfaph  and  signed.  (Erskine,  b.  3. 1 2, 
ARY  LAN-  g  22,  23.)  The  intention  to  execute,  at  a  subse- 
irvDER  THE  quent  period^  a  more  forma}  deed,  could  not  destroy 
8TANCM,iroT  *'^^  Validity  of  ^  complete  codicil  executed  in  the 
TO  BE  TESTA-  meau  tin^e.  The  Scotch  pases  cited  on  the  other 
ITSELF.  side  had   been  in  rpality  decided  on  principles  fa- 

Er^kine,b.3.   yourable  to  the   vievfs   of  the  Respondents.    Tlie 

fact  that  Sir  Hector  had  purchased  an  estate  which 
was  intended  to  go  to  the  heir  of  entail  was  also  re- 
lied upon,  as  showing  that  the  holograph  codicil  was 
(Qonsidered  by  hiqi  as  ^  complete  testameatary 
paper. 

The  Lord  Chancellor  said,  that  the  effect  of  the 
paper  ought  to  have  been  first  tried  in  the  Ecclesi- 
astical Court.  It  would  be  curjous  if  that  Court 
\yere  to  differ  from  the  Court  pf  Session  andtli^ 
House  of  Lords. 

July?,  iS!3-  Lord  Eldon  (Chancellor.)  This  was  an  appeal 
and  Judg^"*  calling  in  question  a  judicial  declaration  of  the 
i"cn*-  Court  of  Session,  by  which  that  Court,  *^  Iwxini 

^^  advised  the  mutual  wfoinna t ions  for  the  parW 
"  and  zv hole  cause,  sustained  t/^e  codicil  lilielUd(flh 
"  executed  by  Sir  H.  Munro  upon   the  lUt  oj 
*^  October^  I805j  as  explanatory  oJ\  and  niodifyingy 
'^  his  latter  will  and  testament.''    The  question  was, 
lyhether  this  paper,  of  the  21st  of  October,  1805, 
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as,  or  was  not,  to  be  taken  as  explanatory  of,  and  Joly  7, 1813. 
lodifying,   the   latter  will    and  testament?     The    — ->^^-^ 

PAPSR  WRXT" 

ourt  of  Session  considered  it  not  as  instructions,  ten  avd 
ut  as  a  paper  in  the  nature  of  a  testament,  and  "k^"]^// 
Secting  one  regularly  executed.     Their  Liordships  and  con* 

CBIVfiD  IN 

ould  observe  that  the  regular  will  had  been  proved  testambnt- 
I  this  country,  and  that  the  opinion  of  the  Court  ^*^  ^'^^ 
P  Session  had  been  taken  on  these  papers  before  undbr  the    . 
leir  effect  was  tried  in  the  Ecclesiastical  Court,  sTANcBs.Kot 
hich   was  not  the  most  regular  mode  of  pro-  tobbtbsta- 

^  ^  MBNTARYIM 

^ding.  IT8BLP. 

The  words  of  the  interlocutor  gave  the  appclla-  Court  of  Scs- 
on  of  a  codicil  to  the  paper  of  thq  21st  of  October,  thing  at  10  dio 
8.05,  but  s^id  nothing  ^s  to  the  letter  of  the  29th  ^[^q^^^ 
f  October,   1  vS05  5  and  yet,  if  the  other  was  of  a  iso^. 


3stamentary  nature,  their  Lordships  could  not  re* 
jse  to  consider  this  as  of  tne  same  character, 
lere,  then,  was  a  former  will  proved.  The  Court 
f  Session  had  decided  that  the  paper  of  the 
1st  of  October  was  a  codicil  explanatory  of,  and 
lodifying,  the  will,  but  had  given  no  judgment  as 
>  the  letter  of  the  29th  of  October,  1805,  which 
Itered  the  paper  of  the  21st.  He  mentioned  this, 
s  he  wished  to  draw  the  attention  of  their  Lord* 
liips  to  the  circi4mst^nces,  to  see  whether  the 
idgment  would  affect  ^ny  suit  as  to  this  matter  in 
lie  Ecclesiastical  Court,  ^is  opinion  was,  that  it 
;ould  not  necessarily  do  so.  Corresponds 

The  written  correspondence  on  this  subject  had  cnceproocrly 
•een  admitted  as  evidence,  and  he  thought  properly  evi*ience,  but 
.dmitted,  as  the  paper  was  of  a  doubtful  and  ambi-  }^^  ^^^J^^  ^^ 
;uous  character,  and  required  explanation;  but  they  havecxamiu-. 
)iould  have  gone  farther.     Upon  what  principle  dj^  and  factor. 
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July  7, 181S.  they  not  let  in  such  parole  testimony  as  that  of 
^"^'N''*-*-^  Mcintosh  and  George  Munro^  as  to  the  coDverst- 
Tiir  Airo         tion  that  took  place  ? 

to"?o'!  ^®  '^^^  ^^*  of  view  the  feet  that  it  was  the  objol 

AVD  GOV-  of  the  testator  to  realize  a  part  of  his  personal  estrie 
TisTAiffiirr-  f<>r  the  purchase  of  an  estate  in  land  to  go  to  hif 
AKT  LAM-  heirs  of  entail,  as  it  did  not  appear  to  him  to  has 
vwmuw  TBI     upon  the  present  question. 

vTAVGiu.ifOT  Here  too  he  would  observe  in  one  short  word 
TO  11  TESTA-  upon  the  fact  that  the  paper  was  holofiraph  and 

MIWTAKT  I*         *  .   .  or 

ITSELF.  signed.     That  holograph  writing  and  signature  gave 

If  the  paper  f^ijth  in  Scotland  was  true:  but  still  the  question 
sririfstamciii.  occurred^  What  was  this  paper?    If  it  was  nott 

J|3;^^2d  ^"»  "^  '^^"S  holograph  and  signed  did  not  alter 
mcikO  cIhI  not  its  nature. 

tttrtrV  He  would  also  remark  here^  that  it  was  admitted 

Kv*  ♦vHWen  on  all  hands^  that,  if  the  paper  was  onlf  itBtroo 
twi  \ht  c»c*  tions,  there  was  no  sudden  death  nor  accident  to 
STtturiuuni    P^*^^*^^^  ^'^^  regular  execution  of   a  codicil.    The 

true  question  then  was.  Whether  the  paper  of  the 
2 1  St  of  October,  1 805,  was  to  be  taken  as  instruc- 
tions for  a  will,  or  in  its  own  nature  and  eflect 
testamentary  ?  He  agreed  that  there  was  much  in 
the  words  used  in  the  paper  of  the  21st  of  October 
of  the  nature  of  testamentary  language ;  but  then, 
if  it  was  meant  that  another  should  prepare  the 
iK'tiial  ixnlicil,  and  this  was  intended  as  instmctioDSy 
il  wus  not  surprising  that  the  instructions  should 
haw  iH'en  written  in  a  language  that  should  hfve 
uuH'h  of  the  character  of  a  will.  The  paper  begm^ 
^^  /  xthh  a  codicU  to  be  made  to  my  iMt  mil  cd 
*^  trstifmttit  in  the  following  manner^  Now  Ai^ 
)^tkK>r  denoted  that  the  instrument  should  be  madi 
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July?,  i8t3.  meant,  that  the  scroll  when  matured  would  revoke 

' ^^'-^-^  former  legacies ;  but  he  spoke  of  it  as  present,  in 

TEN  Ano  the  same  sense  as  Sir  H.  Munro  did,  though  it  wai 

SIGNED  Br  meant  as  future.     This  letter   contained  a  paper 

TKSTAlORy  .... 

AND  CON-        deed  of  revocation,  with  which  Sir  Hector  was  not 

TBSTAMENT-  satisticd,  aud  wrote  upon  it,  ^^  that  he  did  not  mean 
ARY  LAN-        cc  ^j^jjj.  ^jjjs  ij^g^  (j^3gd  should  revoke  the  yearly  an- 

uNDtR  THK  "  nuitv,  &c."  The  letter  of  Sir  Hector  of  the  20th 
«TANcts,NoT  of  October,  and  that  of  Mcintosh  of  the  27th  in 
TO  BK  i  KSTA-  ans^ver,  also  clearly  referred  to  the  transaction  as 

mbntaky  in 

ITSELF.  unfinished.     Then  came  the  letter  of  the  2pthof 

October,  1805,  which  was  material  for  two  reasons: 

]  8t,  Su]>|X)se  the  last  passage  to  be  excluded,  it  was 

impossible  to  lake  the  former  paper  without  this ; 

and,  2cl,  If  the  last  passage  were  included,  it  would 

go  a  great  way  to  prove  that  neither  the  one  nor  the 

other   was   held  to  be  final  till  something  fardier 

was  done,  which  he  considered  as  his  last  codicil  er 

Testator's  call-  deed.     It  signiticd  nothing  his  calling  it  a  codicil, 

IToKilciiMK^^^^^^^  unless  it  really  was  one;  nor  his  calling  a  scroll  a 

fieii  ncMhiiijf.     deed,  if  it  was  no  deed.     Unless  the  paper  in  his  re- 

Quc>iioii  was,  .        .  -11  •        1 

\viKUierit  positorics  was  to  operate  as  a  will  in  the  mean  time, 
Tcallywasoae?  j^^  himself  spoke  of  the  other   as    incomplete:— 

"  J I  hen  you  have  Jinished  my  la$t  codicil^  or  addi- 
"  tional  actt lament i  \  request  you  will  send  it  to  me 
"  to  be  signed  as  soon  as  possible,"     This  was  de- 
monstrative that    the   last  cpdicil   was   something 
whicli  Mcintosh  was  to  prepare  or  finish,  and  which 
Sir  Hector  w?is  to  complete  by  signing.     M'Intosh 
accordingly,  on  the  20th  of  November,  1805,  wrote 
for  farther  instructions;  and.  George  Munro  (the 
factor)    answered,    by   command  of   Sir    Hector, 
pt^^ing^  ^^  that  be  w^s  dqsired  to  say^  that  wh^t  Sir 
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lector  wished  M'Intosh  to  make  out  for  him,  July?,  isis. 
rould  be  done  on  his  going  to  London."     If  this   ^— ^v— *^ 

PAPBR  WRIT" 

:  letter  should  be  taken  as  evidence,  they  had  the  Tew  and 
laration  of  Sir  Hector  in  the  letter  of  the  20th,  "f*"  ■'^ 

,  /    TBaTATOR^ 

t  the  codicil  was  not  then  finished,  and  in  this  and  con- 
:  letter  they  had  his  declaration  that  he  was  re-  teitammtt- 
red  not  to  finish  it  till  he  went  to  London ;  and  ^^^  ^^^' 
refore,  unless  the  paper  mentioned  in  the  inter-  xjnder'thb 
utor  was  to  be  considered  as  instructions  which  8tancb8  wot 
was  prevented  by  sudden  death  from  carrying  ^o  be  testa- 

MBNTARY  W 

D  effect,  the  codicil  never  was  completed.     Then  itself. 

sole  question  was.  Whether  the  paper  of  the 
$t  of  October  was  merely  a  paper  of  instructions, 
sua  vi  testamentary?     It  appeared  to  him,  from  The  paper 
:  whole  of  the  evidence,    that  it  was  merely  a  ^^n^sfruc^^' 
x?r  of  instructions ;  and  if  it  was  so  meant,  the  ^»°"»- 
ms  in  which  it  was  expressed  made  no  difference. 
s  opinion  therefore  was,  that  th6  interlocutor  of 
J  Court  of  Session,  "  sustaining  the  codicil  li- 
)elled  on,  executed  by  Sir  H.  Munro  on  the  21st 
)f  October,  1805,  as  .explanatory  of,  and  modify- 
ng,  his  latter  will  and  testament,  ought  to  be  re- 
:ersedy 

Lord  Redesdale.     As  the  law  at  present  stood, 
nost  every  case  that  occurred  of  writings  of  this 
scription,   left  in  repositories,  induced  a  degree  of 
igation.     He   had  often  thought  that  the  law  in  Lawofwiiu 
rard  to  the  disposition  of  personal  property  by  J'rojcrjoug^^^^ 
II  ought  to  be  placed  on  a  more  solid  foundation,  to  be  placed  on 

.  .  ^  ,     ^  .,,.  ^  a  more  solid 

was  a  curious  circumstance  that  a  milhon  of  mo-  foundation* 
y  could  in  this  manner  be  disposed  of  without  any 
lemnity,  when  a  single  acre  of  land  could  not  be 
disposed  of. 
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July?.  1813.  The  paper  of  the  2)st  of  October^  wbidi  lb€ 

'^-^v— ^  Court  of  Session  bad  sustained  as  testameotary,  was 

TEW  AWD    *  xiot  in  the  hands  of  Sir  H.  Munro,  but  in  the  bandi 

0IOMBD  BY  Qf  M'lntosh.    That  wa3  an  important  circurastanoe 

TESTATOR,  ,  ,  .  *^  . 

AVD  GOV-       with  a  View  to  the  question.  Whether  it  was,  or  was 
TiiTAMEVT-    D^^  intended  as  a  mere  paper  of  instructions? 
ART  LAV-  It  appeared  Uiat  in  October,  17&8,  Sir  Hector 

OUAOE,UBLD,  * '^  7        •  *y     » 

VMDERTHE  Munro  liad  e;Lecuted  a  deed  of  entail  and  a  tnist- 
•TAvcM.iioT  disposition,  and  hkewisea  will  in  the  English  fomi| 
TO  BE  TKETA-   havinfir  reference  to  the  trust,  and  bequeathinir  hii 

mektast  IV  ,  .         *  ^ 

iTf ELF.  property  situated  out  of  Scotland  to  trustees,  for  the 

purposes  of  the  trust ;  and^  in  1798  and  1799f  it  ^ 
peared  that  he   had  executed  two  codicils  to  bv 
trust*dis|x)9ition.     In  1 805  he  conceived  the  ioten* 
tion  of  altering  his  settlement,  and  wrote  a  paper 
beginning  with  these  words  :—* *'  I  wish  a  codicil  to 
^^  be  made  to  my  last  will  and  testament  in  the  fol* 
*'  lowing  manner.**     There  were  two  papers  of  this 
description  ;  one  of  which  remained  with  Sir  Hector 
Munro,  and  the  other,  which  was   more  perfect, 
and  which  had  been  considered  by  the  Court  beiow 
as  a  codicil,   had  been  given  to  Mcintosh.    The 
paper  was  sent  in  a  letter  of  the  same  date,  in  which 
Sir  Hector  gave  his  reasons  for  wishing  to  have 
certain  alterations  made  in  his  settlement ;  and  it 
had  evidently  been  sent  for  the  purpose  of  having  s 
more  formal  instrument  drawn.     Mcintosh  accord* 
ingly  sent  a  scroll  of  a  new  instrument ;  but  ttus 
not  coinciding  exactly  with  the  ideas  of  Sir  Hector, 
the  latter  wrote  in  reply  to  the  former,  in  terms 
which  amounted  in  effect  to  this,  that  Mcintosh 
had,  to  a  certain  extent,   mistaken  his   meaning. 
This  showed  that  the  intention  of  the  testator  was 
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to  imperfectly  expressed  in  this  paper^  that  M'ln-  July?,  is  19. 
tosh  did  hot  know  his  meaning ;  and  yet  they  were  ^~^v~^ 
called  upon  to  say  that  this  was  a  complete  will,  tek  and  ^^* 
When,  in   the  course  of  the  correspondence.  Sir  *'«»«*>  •^ 

'  ,  .*  '  TESTATOR^ 

{lector  spoke  of  his  '^  last  deed^**  it  was  evident  and  con- 
that  he  meant  the  formal  instrument  which  was  to  testambvt- 
be  prepared .  ^"  ^  ^^'- 

It  had  frequently  happened,  when  instructions  under'thb  * 
were  left  signed  for  bequeathing  personal  property,  jtancm  not 
and  the  testator  wishing  to  carry  them  into  effect  to  bb  testa- 
by  a  formal  instrument,  had  been  prevented  by  itself. 
sudden  death  from  so  doing,  that  the  instructions 
were  sustained  as  themselves  testamentary.  Mcin- 
tosh appeared  to  refer  to  this  in  his  letter  of  the 
aoth  of  November,  1 805,  when  he  said,  "  If  you 
*'  incline  it,  the  material  alterations,  such  as  the 
^^  change  of  trustees,  may  be  done  on  a  separate 
*^  sheet  of  paper,  without  waiting  for  the  present 
^^  deed.**  Sir  Hector*s  factor,  G.  Munro,  wrote  in 
answer  to  this,  ^^  that  Sir  Hector  had  been  very 
'^  poorly  indeed  for  some  days,  and  mostly  confined 
^^  to  bed ;  but  that  his  faculties  were  perfectly  active, 
^^  and  that  he  was  transacting  business  and  granting 
^^  leases  to  his  tenants  ;**  and  then  he  stated  that  he 
was  desired  to  countermand  the  instructions  for- 
merly given  to  Mcintosh,  as  Sir  Hector  wished  to 
delay  the  execution  of  his  purpose  till  he  went  to 
London.  This  clearly  took  the  paper  in  question 
out  of  the  range  of  those  papers  of  instructions 
where  sudden  death  prevented  the  execution  of  an 
intended  more  regular  and  formal  instrument ;  and 
no  step  had  been  taken  to  get  a  more  formal  instru- 
ment signed,  though  suggested  Ky  Mr.  G.  Munro.    . 
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July  7»  ,1819.  All  the  arguments  in  support  of  this  paper  as 
^"""^"v"^*^  testamentary  proceeded  on  the  assumption  that  it 

FAPBB    WRIT"  mmm 

TBNAWD  was  what  it  really  was  not.  Though  he  called  it 
T^AToV  "  ^If  codicil^"*  as  if  it  had  then  been  an  actuaf  co- 
AVD  coN-^       dicil ;  yet  he  evidently  referred  to  a  future  act — to 

a  codicil  to  be  made.     It  was  clear  that  Sir  Hector 


had  never  made  up  his  mind  on  that  paper,  so  as 


CEivBD  lar 

TB8TAMEIIT- 
ARY  LAll- 
•UA«B,HELD» 

vmiERTHB  that  it  should  in  itself  operate  as  a  disposition  of  his 
•TAvcB3,voT  propcrty.  He  therefore  concurred  in  opinion  with 
TO  BE  TESTA-   |^jg  noblc  and  learned  friend,  that  the  judgment 

IfBNTARY  IK  ^  J       O 

iTSBLp.  ought  to  be  reversed. 

Sir  Hector  ne- 
ver made  up 

his  mind  on  ^'  Ordered  and  adjudged,  that  the  interlocutors 
If tomakrit  ^*  complaiucd  of  be  reversed,  so  far  as  they  sustain 
!lL!!t!ll^"'*'    "  *^^  paper  libelled  on  (in  the  interlocutor  of  the 

"  20th  of  January,  1808,  termed  a  codicil,  and 
"  therein  expressed  to  have  been  executed  by  Sir 
^^  Hector  Munro  upon  the  20th  of  October,  IS05) 
"  as  explanatory  of,  and  modifying,  the  last  will  and 
"  testament  of  8ir  Hector  Munro.  And  it  is  further 
"  ordered,  that  with  this  reversal  the  cause  be  re- 
"  mitted  back  to  the  Court  of  Session,  to  proceed 
"  therein  as  is  just.' 


nentary. 


♦» 


Agent  for  the  Appellants,     Campbell. 
Agent  for  the  Respondents,  Frasse. 
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ENGLAND 

RROR   FROM  THE   COU^T  OF   KING^S  BENCH. 

Hear^ — Plaintiff  in  error^ 
Cole — Defendant  in  error. 

N  of  covenant  on  an  annuity  bond  against  tlie  surety  in 

bond.     Grantor  covenants  to  pay  on  a  day  certain^  and  ^®y^*  1813. 

surety  covenants  to  pay  in  twenty-eight  days  from  that 

B,  in  case  of  default.     Declaration  states  payment  to  be  **»<>*• 

from  the  surety  on  5th  July,  being  only  the  day  of 
oient  by  original  grantor.  Judgment  by  default  against 
surety,  and  error  in  Exchequer  Chamber  and  House  of 
ds.  Held  that  writ  of  error  was  not  sustainable,  because 
bond  and  covenant  (independent  of  the  above  incon- 
:nt  allegation)  were  sufficiently  set  forth  so  as  to  pre- 
c  any  reasouable  mbtake  as  to  ground  of  action. 


[S  was  an  action  of  covenant  upon  an  an-  Action  of  co< 

bond  originally  commenced  in  the  Kihg's  ^*"*°^* 
ti  against  the  Plaintiff  by  the  defendant  in 
The  annuity  was  33/.  12^.,  payable  quar- 
to the  Defendant  in  error  by  one  White- 
for  the  due  payment  by  whom  Hearn  became 
ity.  The  days  of  payment  5th  April,  5th  July, 
October,  and  5th  January.  The  Plaintiff  in 
s  covenant  was  that,  in  case  default  was  made 
Y  of  the  payments  for  the  space  of  twenty-eight 
after  the  time  for  making  the  same,  the  surety 
I  pay. 

e  declaration,  after  setting  forth  the  bond  and 
ant,  stated,  "that,  on  the  5th  July,  1811, 
L.  I,  2  1 


46o  CASES  IN  THE  HOUSE  OF  LORDS 

» 

May3.i8i3.    ^^  two  quarterly  payments  of  the  said  annuity  had 

' V— ^  «^  become  due  from  t/ie  Plaintiff  in  error  (instead 

Surei  by  "  of  saying  from  original  grantor  Whitelock)  to  the 
mistake, itated  '«  Defendant  in  error,  under  and  by  virtue  of  the 
pavonihedry  ^^  Said  indenture;  and  that,  although  default  was 

"^  Unr£'    ''  ^'^^  ^y  ^^^  ^^^^  William  Whitelo6k  in  the  pay. 
came  liable.     ^^  ment,  &€•  for  the  space  of  twenty-eight  days  next 

^^  after  the  day  on  which  the  same  ought  to  have 

^'  been  paid,  &c.  the  Plaintiff  in  error  had  not  paid| 

^  or  caused  to  be  paid^"*  &c. 

Judgment  by        Heam  suffered  judgment  to  gp  by  defttult,  and 

gu^ty!  and"er-  ^^^  brought  his  Writ  of  error  in  the  Exchequer, 

ror  brought     where  the  judgment  of  the  Court  of  Kiiig*s  B«ieh 

was  unanimously  affirmed.     Upon  which  Heam 
brought  his  writ  of  error  in  the  House  of  Lords. 

The  errors  assigned  appear  in  the  following  rea- 
sons, containing  an  abstract  of  the  aipiments  of 
counsel. 

Mr.  E.  Lawes  (for  Plaintiff  in  error)  argued, 
1st,  That  the  day  on  which  tlie  arrears  of  tbe 
annuity  claimed  by  the  declaration  are  alleged  t» 
have  become  due^  was  material  to  be  allied  ao^ 
cording  to  the  fact,  inasmuch  as  the  demand  ii 
grounded  upon  a  specialty,  and  does  not  depend 
upon  evidence ;  and  on  the  day  so  stated  in  the  de^ 
claration,  no  arrears  of  the  said  annui^  could,  by 
any  possibility,  become  due  on  the  deed  dedaroi 
upon  from  the  said  Nathaniel  Heam^  as  alleged  in 
the  said  declaration,  unless  by  virtue  of  some  new 
stipulation  or  agreement,  collateral  to  the  deed,  and 
which  is  not,  nor  could  be  made,  the  subject  of  tilt 
present  form  of  action. 
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2dy  That  considering  the  day  as  rightly  laid,  iAnjd,\sis^ 
then  the  name  of  the  party  from  whom  the  arrears 
of  the  annuity  are^  by  the  declaration,  alleged  to 
to  have  become  due^  is  a1|tDgether  mistaken ;  nor  is 
the  mistake  aided  or  cured  by  any  of  the  statutes  of 
amendment  or  jeofail,  which  are  only  meant  to 
apply  to  cases  where  the  Chistian  or  surname  of  the 
plaintiff  or  defendant  was  mistaken  after  the  right 
name  was  once  correctly  stated,  and  where  the  mis^^ 
take  did  not  affect  the  right  of  the  suit,  as  it  does 
in  the  present  case ;  and  in  the  statement  of  the 
non*payment  of  the  annuity,  each  subsequent  alle- 
gation refers  to,  and  is  dependent  on  the  first;  * 
so  thart,  unless  the  first  can  be  sustained^  none  of 
the  others  can  be  of  any  avail  to  support  the 
judgment 

3d,  That  the  allegation  of  the  arrears  of  the  an- 
nuity having  become  due,  under  and  by  virtue  ot 
the  indenture,  or  of  their  remaining  unpaid,'  con« 
trary  to  the  form  and  effect  of  the  indenture,  can- 
not assist  the  statement,  inasmuch  as  that  is  a  mere 
conclusion  of  law,  not  supported  by  the  facts  stated; 
nor  can  the  matter  be  rejected  as  surplusage,  inas- 
much as  it  is  not  impertinent,  but  relevant  to  the 
action;  nor  is  it  repugnant  to  antecedent  matter, 
lior  impossible  in  itself,  but  quite  consistent  with 
the  idea  of  a  new  and  collateral  contract  dehors  the 
deed  for  the  Plaintiff  in  error,  to  pay  the  annuity  on 
ttie  day  stated,  at  the  same  time  that  it  does  not 
shew  that  the  Defendant  in  error  had  any  claim 
tfpon  the  deed,  on  which  alone  he, can  recover,  if  at 
all,  in  this  suit ;  and  also  inasmuch  as  the  whole 
sentence  cannot  be  rejected  as  surplusage ;  and  no 

31  2 
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May3,i8i3.    jjart  of  an  entire  sentence  can  be  so  rejected  witlb- 

out  rejecting  the  whole ;  nor  can  the  videlicet  under 
which  the  day  is  alleged  alter  the  case^  inasmuch  as 
the  matter  alleged  thereby  is  material,  and  it  is  also 
matter  of  law  and  inferenol  from  the  deed,  unless  it 
be  referred  to  some  new  contract  collateral  thereto, 
on  which  the  Defendant  in  error  cannot  recover  iu 
this  action. 

Mr.  Abbott  J  (for  Defendant  in  error,)  in  support 
of  the  judgment,  contended, 

1  st,  That  though  the  arrears  of  the  annuity  were 
not  due  in  the  first  instance  from  the  Plaintiff  in 
error,  as  stated  by  mistake  in  the  declaration,  but 
fix)m  the  grantor  of  the  annuity;  yet  it  being 
alleged  therein  that  the  sum  of  sixteen  pounds  and 
sixteen  shillings,  for  two  quarterly  payments  of  the 
said  annuity,  became  due  and  payable  under  and 
by  virtue  of  the  said  indenture,  and  that  default 
was  made  by  the  said  William  Whitelock  of  and 
in  the  payment  of  the  same;  the  allegation  that 
they  became  due  and  payable  fi-om  the  Plaintiff  in 
error  being  impossible,  and  inconsistent  with  the 
previous  statement,  may  be  rejected  as  surplusage  at 
common  law ;  and, 

2d,  That  the  mistake  would  be  aided,  if  neces- 
sary, by  the  statute  l6th  and  17th  Charles  2, 
cap.  8,  which  declares  that  judgment  after  verdict 
shall  not  be  stayed  or  reversed  for  a  mistake  in  the 
Christian  or  surname  of  either  party,  &c.  to  which 
the  Defendant  might  have  demurred,  and  shown 
the  same  for  cause,  or  anv  other  matters  of  like 
nature,  not  beiug  against  the  right  of  the  matter  of 
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the  suit,  nor  whereby  the  same  or  trial  are  altered^  Mays,  1813. 
which  statute  is  extended  by  the  4th  Ann.  cap.  16,   '^-^"v-^"-' 

ERROR* 

sect.  12,  to  judgments  by  default.    {Vide  Richards 
V.  SynumdSj  3  Wils.  40.)  ^ 

Lord  Eldon  (Chancellor) ^  was  clearly  of  opinion  Obsenratioin 
that  the  bond  and  covenant  were  upon  the  whole  oicdl"  *" 
so  distinctly  set  forth  that  there  could  be  no  reason- 
able mistake  as  to  the  instniment  and  ground  on 
which  the  action  was  founded ;  and  that  the  incon- 
sistent allegation  might  therefore  be  rejected  as 
surplusage. 

His  Lordship  stated,  that  the  resolution  of  the 
House  to  take  the  causes  in  their  order  did  not  pre- 
clude the  discretionary  power  of  calling  at  any 
time  causes  which  appeared  to  be  carried  there 
merely  for  the  purpose  of  delay.  If  the  Counsel 
who  signed  the  reasons  were  out  of  the  way,  the 
Agents  might  employ  others. 

Judgment  of  Court  below  affirmed,  with  expenses 
of  Defendant  in  error's  appearance  (llO/.) 

Agents  for  PlaintiflF  in  enror,     Stratton  and  Allport. 
Agent  for  Defendant  in  error,  Tillbury. 
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ENGLAND. 

APPEAL  FROM  THE   CqURT  OF   CHANCERT. 

East  India  Company — appellants. 
Antrobus — Respondent. 

Dec,  I4,i8it.  Bill  filed  for  tithes  in  London,  at  2s,  9d.  in  the  pound, 
^^«<^v*-»^  under  37th  Hen.  8,  cap.  12,  in  respect  of  buildings  heloog* 
TITBE8  im  jng  to  the  East  India  Company.    No  present  rent  paid;— 

LovDoy.  rents  and  tithes  paid  at  vanous  times  since  1 660,  for  some 

of  the  buildings  that  formerly  stood  on  the  site  of  the  present 
buildings,  set  forth ;  and,  as  to  other  former  buildings,  no 
rents,  nor  payments  of  tithes,  could  be  shownr  No  tft- 
cific  invariable  customary  payments  alleged,  and  none  of 
the  stated  payments  carried  up  to  time  of  Act  37  Hen.  8^ 
cap.  18.  Decreed,  that  these  messuages,  warehouses,  &c 
oueht  to  pay  2s.  9(L  in  the  pound,  according  to  improved 
value;  and  this  ufiBrmed  in  the  last  resort  upon  appeal. 


Bill  i^lcd  Oct.    J.  HE  Respondent,  as  Rector  of  the  parish  of  St 
^'*  !^^^'        Andrew  Undershaft  with  St.  Mary  Ajce  annexed, 

filed  his  bill  against  the  Appellants  for  the  recoveiy 
of  tithes  for  certain  messuages  and  premises  held 
and  occupied  by  them  within  the  said  parish. 

The  bill,  after  stating  the  title  of  the  Respond- 
ent, recited  the  decree  of  the  Archbishop  of  Can- 
terbury, of  the  23d  of  February,   1545,  ordering 
payment  of  tithes  by  the  citizens  of  London,  at  the 
rate  of  2^.  Qd.  in  the  pound ;  and  the  statute  3Tth 
Henry  8,  cap.  12,  pursuant  to  which  that  decree 
.    was  made.     It  then   stated  that  the    East  India 
Company,  before,  in,  and  since  the  year  1800,  had 
been,   and   then   were,   in   possession  of   certaia 
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messuages  in  the  said  parish^  and  prayed  fer  an  ac-  Dec.  ujsit. 
county  and  payment  after  the  rate  mentioned  in  the  ^— ^v— ' 

.  J    J  TlTHBSm 

act  and  decree.  lovdov. 

The  answer  stated  that  no  rent  was  reserved  for  Amwer. 
the  buildings  and  premises  in  their  occupation^  but 
that  rent  had  been  paid  for  some  other  buildings 
which  formerly  stood  on  part  of  the  ground  on 
which  the  buildings  occupied  by  them  had  be<m 
erected ;  that  they  had^  in  a  schedule  annexed  to 
their  answer,  set  forth  an  account  of  the  several 
rents,  as  far  as  they  had  been  enabled  to  ascertain 
them,  to  show  that  less  sums  ht^leen  accustomed 
to  be  paid  than  afler  the  rate  mentioned  in  the  act 
and  decree ;  and  that  rents  might  have  been  re* 
served  for  all  the  houses,  &c.,  which  had  before 
stood  on  all  the  other  parts  of  the  ground  on  whidi 
the  buildings  now  occupied  by  the  Appellants  were 
at  present  situate^^  hut  that  they  neither  knew  nor 
admitted  the  same,  and  left  the  Respondent  to 
bring  such  proof  thereof  as  he  could.  The  answer 
then  stated  in  detail  such  rents  and  tithes  as  had 
been  paid  for  the  old  East  India  House,  in  166O5 
and  for  all  the  buildings  subsequently  purchased,  at 
various  times,  that  stood  on  the  site  of  the  present 
East  India  House,  and  premises  in  the  said  parish  , 

'  ^  Jjtn  80010 

occupied  by  the  Appellants,  as  far  as  they  knew  the  than  afbr  ths 
same.     And  the  Appellants  further  stated,  that,  to  I^^ST/SuS 
the  best  of  their  knowledge  and  belief,  less  sums  alleged  to  bar* 
than  afler  the  rate  aforesaid  had  been  accustomed  tomed  to  be 
to  be  paid  for  the  houses,  &c.,  which  had  formerly  Sfor^J^ 
stood  on  the  site  of  their  present  premises ;  and  they  ly  stood  on  the 
submitted  that  they  were  therefore  entitled  to  the  leatbnldi^ 
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Dec  14, 181S.  benefit  of  the  provision  in  the  act   in  r^ard  to 
^^•"^■v^*-^   customary  payments. 

X.OVD0V.  But  no  specific,  constant^   uniform,   customary 

No  specific  in-  payments  were  alleged,  and  none  of  the  payments 

▼amble  cu»-      *^'',  -ii-ii  i         iri 

toman-  pat-  Stated  were  earned  $o  t^r  back  as  the  date  of  the 
."S'rSf'-  «ct  and  decree. 

ihoiie  atatcd  ^he  cause  ciMne  on  tabe  heard  before  the  Master 
backas37H.s.  of  the  Rolls,  who,  on  the  2 1st  of  July,  1806,  mad^ 
July,  isoC  a  decree  declaring  that  the  Respondent  was  entitled 
ingiMvincntat  to  tithes  after  the  rate  of  Is.  Qd.  in  the  pound  on 
in'uK  *  ni  *^^  annual  value  of  the  messuages,  warehooies, 
fccoidiiMc  to  &c.,  in  the  pleadings  mentioned ;  and  ordered  a 
lU^       ^^    reference  to  the  Master  tp  ascertain  such  annual 

value,  &c. 
Anxil.  ^  From  this  decree  the  Appellants  appealed,  con- 

tending that,  according  to  the  true  construction  of 
the  Act  37  Henry  8,  cap.  12,  the  Respondent  vm 
entitled  only  to  such  less  sums  ihan  2s.  Qd.  in  the 
pound  as  had  been  accustomed  to  ^be  paid;  or,  at 
least,  that  an  issue  ought  to  be  directed  to  try 
the  question  as  to  such  customary  payments :  that 
where  the  last  rents  of  houses  formerly  standing 
on  the  site  of  the  present  buildings  were  known, 
but  no  customary  payments  proved,  the  tithe  ought 
to  be  calculated  according  to  the  last  known  rent^ 
and  not  upon  the  improved  value ;  and  that,  where 
no  last  rents  were  known,  no  tithe  ought  to  be 
paid. 

The  Lord  Chancellor.  Suppose  several  houses 
pulled  down,  some  of  them  exempt  for  customary 
payments,  others  not,  and  one  house  built  instead ; 
^ow  was  that  house  to  py  ?    Was  there  any  case  J 
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Mr.  Leach  believed  the  point  had  occurred  in  a  Dec  14,  isisl 
late  case  at  the  Rolls,  (not  reported.)  Brampton  v.  ^      >^*~^ 

.  TiTiiBs  nr 

Flabber.  An  issue  was'  directed  to  try  whether,  loxdov. 
under  these  circumstances,  any  customary  payments 
could  be  sustained  as  to  the'new  house,  and  the  ver- 
dict was  against  the  customary  payments. 
.  (N.  B.  It  afterwards  came  out  that  the  point  had 
not  been  there  decided,  as  it  appeared  at  the  trial 
that  the  new  house  had  actually  paid  at  the  rate  of 
2^.  gd.  in  the  pound  on  the  value.) 

Lord  Eldorij  (Chancellor,)  after  a  review  of  the  Mareh  9St, 

•  1813 

enactments  in  the  statute,  and  of  the  cases  decided  judgoMnu 
under  it,  stated  it  to  be  his  opinion,  that  where  no 
rent  was  shown  the  payment  must  be  according  to 
the  value ;  and  as  to  the  pleadings,  it  was  not  suffi- 
cient to  say  that  less  sums  than  2s.  Qd.  in  the  pound 
had  been  accustomed  to  be  paid,  but  it  was  ne- 
cessary to  allege  what  those  payments  were,  with- 
out throwing  the  burthen  of  proof  on  the  clergy- 
man :  and  if  that  was  the  case  in  regard  to  a  single 
house,  it  was  so  much  the  more  so  in  regard  to  this 
mass  of  houses.  He  was  of  opinion,  upon  the 
pleadings  alone,  that  the  judgment  of  the  Court 
below  was  correct.  {Vide  13  Ves.  Q,  and  cases  there 
cited.) 

Decree  of  Court  below  affirmed. 

Agent  for  Appellants,    SMiTif. 
Agent  for  Respondent,  Tilson. 
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liaich  M,  Two  other  appeals,  one  from  the  Court  of  Ex- 

»,:;i,^_,  chequer,  (East  India  Company  v.  Wigktwick,)  the 
TiTHjt  IV      other  from  the  Court  of  Chancery,   {East  India 
i,oMDo««        Company  v.  JohneSj)    respecting  certain   premises 
.    belonging  to  the  Company  in  the  parishes  of  St 
Botolph^    Aldgate^    and   Allhallows,   Barking,  in 
which  similar  judgments  had  been  given  in  the 
Courts  below,  were  heard  at  the  same  time,  and 
the  decrees  likewise  affirmed.  ^ 


INDEX. 


ADMINISTRATION. 

A  WIDOW,  entitled  to  a  Church 
lea*e,  U  Bdministratrix  of  her  de- 
ceased huaband's  property  Jbr  the 
benefit  of  her  children,  grant*  a 
•ub-leaie,  at  ■  fixed  rent,  with  co- 
venant for  perpetual  renewal  under 
a  penalty  of  701.  The  option  to 
pay  the  penalty  here  to  be  token 
as  of  the  essence  of  the  contract ; 
and  Lord  Redesdale  appeared  to 
think  that,  by  a  contract  so  grossly 
improvident,  she  could  not  have 
bound  herchildren  even  to  the  pay- 
vent  of  the  penalty.  {  Maegrane 
T.  Anhdold,  (Irish.)  107, 110.) 

AGENT. 

Agkht  for  Bank  of  'Scotland,  also 
carrying  on  the  business  of  a 
banker  on  his  own  account,  takes 
in  money  and  gives  sn  unstamped 
receipt,  not  purporting  on  the  ftce 
of  it  to  be  the  security  of  the  Bank 
of  Scotland.  Held  that  the  Bank 
of  Scotland  was  not  bound  by  this 
receipt.  {Bank  ^  Scottandv,  Wat- 
ton,  (Scotdr.)  40.) 


If  a  horse-dealer  sends  his  servant  lb 
market  with  a  bor^f ,  and  deiirea 
him  not  to  warrant,  ai;d  j«t  tba 
servant  doa  wanant,  tha  oMter 
is  bound;  but  if  another  paifon 
(not  a  horse-dealer)  employf  a 
servant  or  ag^t  to  sell  his  bafM* 
and  desires  him  not  to  irsnvit, 
but  tlia  servant  or  agent  dau  i(ar- 
rant,  the  master  is  not  bqund. 
(tf.iS.) 

Nothing  in  bank  agen^  to  take  it 
out  of  the  general  rult  that  the 
agent  cannot  bind  his  principal 
beyond  the  limits  of  his  authority. 
{i6.49.) 

If  a  principal,  Buspectmg  th^  fidelity 
of  his  agent,  require*  tecDrity  in  a 
way  which  holds  him  (the  agent) 
out  ai  a  trust-worthy  person,  the 
surety  not  bound.  (Smith  v.  Bent 
of  Scotland,  (Scotch,)  293.) 

Surety  for  an  agent  has  a  right  to  ex* 
pect  from  the  principal  that  he 
shall  not  trust  the  ^gent  beyond 
the  ordinary  bounds  of  prudence. 
{ib.  S96.  907.) 

ANNUITY. 
(Fiidr  Ekus— IvasuT.) 
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ASSIGNATION. 

A  LATEVT  equity  or  trust  cannot 
prevail  against  an  intimate^  as- 
signation. {Redfeam  v.  Ferrier^ 
(Scotch,)  50,  60,  61.)  {Vide 
Trust.) 

AUCTION. 

EsTATS  set  up  to  sale   by  public 

-  •  auction,  and  the  upset  price  stated, 

but  no  bidders.    The  agent  who 

acted  as  auctioneer  gives  notice  to 

the  meeting  that  he  will  be  ready 

•    to  treat  for  a  sale  by  private  bar- 

-  gain.    Soon  after  he  is  called  into 
'    a  private  room  by  some  of  those 

who  attended  the  public  meeting, 
and  they  give  him  offers  in  writing; 
he  agreeing  that  the  highest  ofier 
above  the  upset  price  shall  be 
preferred,  and  it  is  preferred. 
Held,  that  this  was  a  sale  at  auc- 
tion, under  the  Acts  17  Geo.  3, 
cap.  50;  and  19  Geo.  3,  cap. 
56.  (Walker  x\  Advocate-General, 
(Scotch,)  111.) 

Doubtful  whether  the  stating  of  an 
upset  price  at  a  meeting  collected 
in  the  usual  manner  for  a  sale  by 
auction  is  not  such  a  buying  by 
the  vendor  a8  to  render  such  ven- 
dor liable  for  the  duties  subject  to 
the  provisions  of  the  Acts,  {ib. 
115,  116,)  notwithstanding  the 
authority  of  the  case  of  Cruso  v. 
Crisp,  3  East,  837. 

Query,  Whether  a  "contract  with  se- 
vecai  persons,  with    an    engage- 


ment to  accept  the  highest  o6r, 
which  is  accepted  accordingly,  is 
not,  for  the  purposes  of  the  Auc- 
tion Acts,  a  sale  at  aoctioii  ?  (ii* 
116.) 

AWARD. 

Bill  by  wife  (suing  by  her  nest 
friend)  against  her  husband,  sod 
cross  bill  by  husband  against  wifs. 
Matters  in  dispute  submitted  to 
arbitrators  by  consent  of  both 
parties,  and  award  made.  Nots 
good  objection  to  this  award  that 
no  regular  separation  had  taken 
place  between  husband  and  wife, 
and  that  wife's  next  friend  was  not 
a  party  to  the  submission.  {Bate* 
man  v*  Omniess  of  Ross,  (Irish,) 
235,  244.) 

An  award  made  a  rule  of  Court. 
Application  to  the  Court  {Clare 
Chancellor )  to  set  aside  this  award ; 
but  Court,  without  setting  asids 
the  award,  makes  an  order  partly 
doing  away  the  effects  of  it.  {ib. 
210.) — Query,  Whether  the  regu- 
lar course  would  not  have  been  to 
set  aside  the  award,  to  preserve 
consistency  in  the  Court's  pro- 
ceedings ? 

Award  made  in  regard  to  matters  in 
dispute  in  Chancery  between  hus- 
band and  wife,  pending  a  suit  in 
Ecclesiastical  Court  for  a  divorce. 
The  award  assumed  that  there 
must  be  a  separation,  and  pro- 
vided accordingly.  Objected  to 
this  award, .  that  it  assumed  tha 
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r  jurisdiction  of  Ecclesiastical  Court, 
and  went  beyond  the  submission 
in  awarding  a  separation.  Judicial 
answer  to  this,  that  the  award  did 
not  adjudge  a  separation,  *but  only 
proceeded  upon  the  assumption 
that  there  must  be  a  separation. 

{Bateman    v.   Countess    of  RoUj 

(Irish,)  245.) 


B. 

BANK- 

An  agent  for  the  Bank  of  Scotland, 
also  carrying  on  the  business  of  a 
banker  on  his  own  private  ac- 
count, takes  in  money,  and  gives 
an  unstamped  receipt,  dated 
«  Bank-Office,  Brechin,"  and 
signed  <<  Smith  and  Sons.''  The 
agent  became  insolvent,  and  a 
question  arose.  Whether  this  re- 
ceipt of  the  agent  was  a  security 
binding  on  the  Bank  of  Scotland  I 
Held  that  it  was  not.  {Governor 
and  Company  of  Bank  of  Scotland 
V.  Watson^  (Scotch,)  40.) 

BOND.* 

Action  of  reduction  of  a  bond  of 
caution  on  two  grounds ;  1st,  That 
it  was  not  executed  with  statutory 
solemnities,  though  perfect  on 
face  of  it.  2d,  That  it  was  ob- 
tained by  fraud,  or  undue  con- 
cealment of  circumstances.  Court 
•f  Session  gives  no  opinion  (or,  at 


least,  none  that  appeared)  upon 
the  first  point ;  and  as  to  the  se* 
cond,  refuses  to  allow  a  proof  of 
the  circumstances  offered  in  evi« 
dence  to  support  it.  Cause  re- 
mitted, with  directions  to  deter- 
mine the  first  point ;  and  if  bond 
not  impeachable  on  that  ground^ 
then  to  allow  proof  as  to  the  al- 
leged fraud.  {Smith  v.  Bank  of 
Scotland,  (Scotch,)  272.) 
Suspension  against  a  charge  upon  a 
bond  of  cautionry,  on  the  ground 
that  it  had  been  obtained  by  un« 
due  concealment  and  misrepre- 
sentation generally;  but  no  per» 
sonal  injluence  used  by  party  in 
xshose  favour  the  bond  toas  executed 
to  ELICIT  the  bond  in  questioH^ 
and  therefore  the  reasons  of  sus- 
pension repelled.  ( Webster  v.  Chris* 
tie,  (Scotch,)  247,  248.) 


c. 

CONSIDERATION. 
{Vide  Inquiry.) 


COPY. 

Copy  of  entries  in  Custom-House 
Books  admitted  as  evidence.  (404.) 
{Vide  JLviDEHCR.) 

COSTS. 
Though   no  appeal  allowed  on  a 


; 
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qaestxm  of  ewts  merely,  yet  that 
too  may  be  eomidcrcd  where 
there  is  an  appeal  on  other 
groundi.  (270.) 

COVENAKT. 
(  Vide  ADiirrNisTRATiov-- Erroh.) 


D. 

DAMAGE. 

WnxRB  damage  is  admitted,  it  is 
not  sufficient  ground  for  judgment 
against  the  person  who  has  suffer- 
ed the  damage,  to  say  that  there  is 
vo  criterion  by  which  the  extent 
can  be  ascertained.  Judgment 
must  be  in  his  favour,  and  some 
compensation,  however  small,  must 
be  given.  {Hall  v.  Ross^  (Scotch,) 
201.) 

Damages  in  some  cases  fixed  by  con- 
jecture where  no  proper  criterion 
can  be  found,  {ib.  208.) 

'  DECREE. 

Decree  Arbitral.  Instrumenta  no" 
viter  reperta  not  a  ground  for  set- 
ting it  aside.  (Sharp  v.  Burj^ 
(Scotch,)  223.) 

No  reduction  of  a  decree  arbitral, 
except  for  corruption,  bribery,  or 
falsehood  in  the  arbitrators.  (/3. 
226.) 


DELAY. 


The  resolution  of  die  House  of 
Lords  to  Uke  causes  in  their  order 
does  not  preclude  the  discretion- 
ary power  of  calling,  at  any  tioK, 
such  causes  as  appear  to  be  broqgftt 
there  merely  for  the  purposes  of 
dehiy.  (Hearn  v.  Cokf  46S.) 

DEVISE. 

Devise  of  all  derisor's  lands  to  hit 
niece  for  life;  same  to  trustees,  to 
preserve  con.  rem. ;  remainder  to 
first  and  other  sons  of  the  niece  la 
tail  male;  remainder  to  her  daugh* 
ters,  as  tenants  in  conunon;  and 
for  default  of  such  issue,  to  the 
issue  of  his  four  sisters,   in  suck 
manner  as  he  had  limited  the  same 
to  his  niece^s  issue;  aod  for  default 
of  such  issue  of  his  sisters,  to  his 
own  right  heirs.     Death  of  the 
niece  without  issue.    Held,   that 
cross  remainders  were  created  as 
between  the  issue  of  tlie  four  sis- 
ters.   {Cla^on  V.  Roe,  (English,) 
384.) 


E. 

ELECTION. 


Testator  makes  his  will,  and  gives 
various  legacies  to  his  heir  at  law. 
Subsequent  to  the  date  of  the  wDl, 
he  contracts  for  the  purchase  of 
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teveral  freehold  estates,  which,  as 
was  clear  on  the  face  of  the  will, 
he  intended  should  not  go  to  the 
heir  at  law,  but  to  the  executors, 
for  the  purposes  of  the  will.  The 
heir  at  law  not  permitted  to  take 
the  estates  as  heir  at  law,  and  also 
the  benefits  given  him  under  the 
will ;  but  obliged  to  make  his  elec- 
tion between  them.  (Rendkzham 
V*  Woodford^  (English,)  249.). 

EMBARGO. 

RussiAH  Government  lajrs  an  em- 
bargo (as  they  denominated  it)  on 
British  ships  in  Russian  ports,  till 
an  alleged  convention  between  the 
Russian  and  British  governments 
should  be  fulfilled  by  the  latter. 
Crews  taken  out  of  the  ships, 
marched  up  the  country,  detained 
for  six  months,  and  treated  as  pri- 
soners of  war*  At  the  end  of  six 
months,  crews  marched  back  to 
their  ships,  and  the  vessels,  with 
their  cargoes,  restored.  Held  that 
this  was  an  embargo,  and  not  a 
hostile  capture ;  and  that  the  sea- 
men were  entitled  to  wbges  during 
the  time  of  the  detention.  ( Thorn" 
ionv.Beale^  (English,)  299.) 

ENTAIL. 
{Vide  Tailzie.) 

ERROR.     " 
Is  aa  action  of  covenant  against  the 


surety  in  ui  annuity  bond^  wbtf 
had  become  bound  to  pay  in 
twenty-eight  days  from  the  ap- 
pointed time  of  payment  by  tha 
grantor,  in  case  of  failure  by  ^e 
latter,  the  declaration,  by  mistake, 
stated  that  the  payment  had  be- 
come due  from  the  surety  on  the 
day  on  which  it  had  become  duir 
only  from  the  principal  Held  that, 
as  the  bond  and  covenant  were, 
upon  the  whole,  set  forth  with 
sufficient  certainty  to  prevent  any 
reasonable  mistake  as  to  the  ground* 
of  action,  the  inconsistent  altega- 
tion  might  be  rejected  as  surplus- 
age, {tieam  o.  Coj?,  (EngUsb,) 
459,  468.) 

EVroENCE. 

In  an  information  against  the  Meater 
of  an  American  vessel,  o&  48  Geo. 
3,  cap.  56^  sect.  11,  to  recover  pe- 
nalties under  that  statute,  oopgr  of 
entries  in  Custom-House  book  ad- 
mitted as  evidence  by  the  Judge 
at  Nisi  Prius.  Court  of  King's 
Bench  decides  that  ^  copy  ought 
not  to  have  been  received,  but 
tluit  the  original  book  ooght  to 
have  been  produced.  This  judg- 
ment reversed  by  Court  of  Ex- 
chequer Chamber,  and  the  judg- 
ment of  reversal  affirmed  by  the 
Lords;  their  Lordships  being  of 
opinion  that,  under  the  circum- 
stances, the  copy  might  be  re- 
ceived as  evidence.  {Tomkins  v. 
Attomsjf-Oatcralf  (Iriidi^)  404. } 
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In  an  attempt  to  prof  e  the  insanity 
of  an  individual,  evidence  offered 
of  some  of  bis  relations  being  in- 
sane, in  order  to  prove  an  heredi- 
tary constitutional  tendency  to  in- 
sanity. This  evidence  rejected. 
{M^Adam  v.  Walker^  (Scotch,) 
118—161.)     {Vide  Insanity.) 

Since  marriage  may  be  constituted 
by  a  mere  verbal  declaration  in 
the  presence  of  witnesses,  such  a 
marriage  must  be  provaUe  by  pa- 
role testimony,  {ib.  185.) 

Sentence  of  Ecclesiastical  Court  ad- 
missibley  though  not  conclusive 
evidence  in  a  Chancery  suit. 
{Bateman  v.  Countess  of  Ross^ 
(Irish,)  244,  245.) 

EXCISE  (DUTY.) 

DiSTiLLSR  contracts  for  sale  of  spi- 
rits at  a  certain  price,  to  be  paid 
for  by  bills  at  three  months  from 
the  time  of  delivery.  Purchaser 
gives  no  opportunity  for  delivery 
till  after  an  additional  duty  is  im- 
posed on  spirits  by  Act  43  Geo.  3, 
cap.  81.  The  distiller  entitled  to 
charge  the  additional  duty,  as  no 
specific  part  of  his  stock  could  be 
pointed  out  as  the  property  of  the 
purchaser  till  the  delivery.  {Hcig 
».  Napier,  (Scotch,)  255.) 


F. 

FEU. 
EsTATx  held   feu,  with  clause  of 


pre-emption  in  finrour  of  the  siipe* 
rior  upon  pajring  to  the  feuar  the 
sum  originally  paid  by  the  feuar  to 
the  superior  for  the  estate:  or,  if 
the    feuar   should    sell     without 
making  the  first  offer  to  the  supe- 
rior, then  the  feu  right,  or  any 
deed  granted  by  the  feuar,  to  be 
null  and  void.      The  feuar  sells 
without  making  such   offer,   and 
with  the    usual    warranty.     The 
sale  sustained,  upon  the  purchaser 
agreeing    to  relinquish  all  claiin 
upon  the  warranty,  in  case  the  su- 
perior attempted  to  give  effect  to 
the  cliEiHse  of  pre-emption,    (^o/- 
land  V.  Mercer,    (Scotch,)    229, 
232.) 

FRAUD. 

Certain  mortgaged  estates  sold  to 
pay  off  mortgage  debts  under  a 
decree  of  Court,^  fraudulently  ob- 
tained, by  collusion  between  the 
tenant  for  life  and  others,  to  tlic 
prejudice  of  the  remainder-men  in 
tail.  Part  of  the  estates  purchased 
,by  one  cognizant  of  the  fraud, 
and  part  by  one  admitted  not  to 
have  been  so  cognizant,  but,  at 
the  same  time,  having  an  opportu- 
nity of  obtaining  a  knowledge  of 
the  fraud,  and  consequent  defect 
in  the  title,  by  an  examination  of 
the  proceedings  in  the  cause  under 
the  decree  in  which  the  estates 
were  sold.  The  bUl  of  foreclo- 
sure in  1733,  and  none  of  those 
entitled  in  remainder  (though  some 
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were  in  esse  who  came  under  that 
description)  made  parties.  Sale 
in  1746.  Bill  by  a  remainder-man 
in  tail,  in  1796,  (three  months  after 
his  title  accrued,)  for  setting  aside 
the  sale,  and  for  a  reconveyance 
of  the  estates.  The  bill  dismissed 
by  Lord  Clare  in  1801.  Appeal 
against  so  much  of  the  decree  as 
related  to  those  claiming  under  the 
purchaser  with  knowledge  of  the 
fraud,  and  the  decree  so  far  re- 
Tersed ;  Lord  Redesdale  stating  it 
to  be  very  doubtful  whether  the 
decree  would  not  also  have  been 
reversed  as  to  the  purchase  made 
by  one  not  cognizant  of  the  fraud, 
but  who  might  have  acquired  a 
knowledge  of  it  by  an  examination 
of  the  proceedings  in  the  cause 
which  led  to  the  sale  of  the  estates. 
{Gore  V.  Stacpoole^  (Irish,)  18,) 


G. 

GRANT. 

Crown  grants  in  1631,  of  soil  be- 
tween high  and  low  water  marks 
along  coast  of  county  of  South- 
ampton ',  and  persons  claiming  un- 
der it  erect  wharf,  dock,  &c.  be- 
tween high  and  low  water  marks 
in  Portsmouth  Harbour  in  1784. 
Decided  that  no  good  title  made 
under  th^  grant  to  this  particular 
spot;  the  Crown  having  been  in 
possession    for  about    150   years 


from  date  of  grant,  which  pre* 
sumed  against  its  own  grantj^^  and 
no  sufficient  adverse  possession  on 
part  of  the  claimants.  (Parmeter 
D.  Attorney-General,  (Englishi) 
316—323.) 


L 


INQUIRY. 

Ik  a  case  of  competition  between 
creditors,  inquiry  properly  ordered 
as  to  the  consideration  of  two  an- 
nuities alleged  to  have  been  volun* 
tary,  or  pro  turpi  causS  ;  as,  when 
the  objection  was  made,  the  assets 
could  not  be  distributed  without 
such  kiquiry,  there  not  being  sufi- 
cient  to  satisfy  dl  claims.  {Hunt 
V.  Maunsell^  (Irish,)  211,  222.) 

INSANITY. 

In  the  course  of  an  attempt  to  prorv 
insanity,  evidence  offered  of  the 
insanity  of  certain  relations,  in 
order  to  show  an  hereditary  ten- 
dency to  that  malady;' but  this 
evidence  rejected  by  the  Scot- 
tish Courts.  (M^Adam  v.  Walker^ 
(Scotch,)  148, 161.) 

Will,  made  by  a  lunatic  during  hii 
confinement  in  a  mad-house,  etta«* 
blidhed  as  being  made  during  a 
lucid  interval,  (ib.  178.) 

Insanity  not  inferred  by  law  from  ths 
mere  act  of  suicide.  (fi.l87«) 
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INSURANCE. 

IirsfmAHCi  tipoB  a  veKel  for  a  fo- 
reign voyage.  The  veisel  had 
been  lengthened,  but  the  new 
parts  were  not  fastened  with  hamg^ 
ing  kmet*  Held  that  she  was  not, 
at  commencement  of  the  risk,  sea- 
worthy for  a  foreign  voyage.  {Watt 
V.  Morris,  (Scotch,)  32.) 

lasurance  on  a  vessel  engaged  in  the 
African  wood  and  ivory  trade, 
without  stating  to  the  underwriters 
Che  fact  of  her  intended  mutual,  or 
combined  trading  with  another 
•hip  on  the  African  coast.  This 
■HiCua)  trading  proved  to  have  oc- 
easionally  prevailed  in  such  African 
▼oyages,  but  the  usage  not  so  ge- 
neral, or  well  known,  as  to  render 
It  unnecessary  to  communicate  the 
ftct  expressly  to  the  underwriters, 
and  the  omission  to  do  so  held  to 
be  fatal  to  the  policies,  on  the 
ground  that  this  mutual  trading 
varied  the  risk,  and  altered  the  na- 
ture of  the  voyage.  ( Tennant  v. 
Hendersanf  (Scotch,)  824.) 

Insurance  on  the  **  Midsummer  Blos' 
•*  som^**  an  old  ship,  "  at  and 
^  from  Honduras  to  London." 
Ship  sails  on  her  voyage,  and,  a 
few  days  after,  tvithoiit  adeqimte 
CMUse  arising  nf:er  the  period  of  her 
sailing,  becomes  so  leaky  as  to 
compel  the  Master  to  return  to 
Honduras.  The  ship,  when  re- 
turning, strikes  on  a  reef  of  rocks, 
and  is  lost.  Held  that  she  was  not 
sea-worthy  at  the  commencement 


of  tlia  risk.    {iVaisam  «.  Chrl, 
(Scotch,)  SS6.) 

A  clear  and  eatablisbed  princ^e 
that,  if  a  ship  is  sea-worthy  at  tbe 
commencement  of  the  risk,  though 
•he  becomes  otherwise  in  one  Iisur 
from  that  time,  tbe  wsrranty  is 
complied  with,  and  die  under- 
writer liable,  {ib.  S44.) 

When  the  inabflity  of  a  ship  to  po^ 
form  the  Toyage  insured  appesn 
in  a  short  time  fhmi  the  period  of 
setting  sail,  tbe  presumption  is, 
that  the  inability  aroee  from  caoKt 
existing  previous  to  the  coromeDce- 
ment  of  tfte  ▼03rage,  and  that  she 
was  not  then  aea-wortfay.  [ib.  344 
— S48.) 

Insurance  on  a  shve-shrp  and  cargo 
**  at  and  from  Liverpool  to  the 
**  coast  of  Africa,  Ac,  and  from 
**  thence  to  the  West  Indies  and 
"  America.**  Immediately  on  her 
arrival  on  the  coast,  the  crew  mu- 
tiny, and,  while  the  master  is 
ashore,  take  possession  of  the  ship, 
and  set  sail  for  an  enemy's  port ; 
but  boatswain,  to  whom  the  ma- 
nagement of  the  ship  is  con6ded, 
steers  for  Barbadoes,  where  tbe 
ring- leaders  are  seized,  and  some 
of  them  executed. ,  Part  of  the 
stores  and  outward  cargo  had  been 
embezzled  by  the  crew,  and  the 
remainder  was  sold  by  the  Govern- 
ment Agent  at  Barbadoes,  for  be* 
nefit  of  all  concerned.  Held  that, 
under  these  circumstances  of  utter 
dilapidation  and  loss  of  the  voyage, 
I      the  assured  were  entitled  to  aban* 
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ddn,  and  recover  ts  ibr  a  total 
loss.  (Broum  v.  SmUk,  (Scotcfa,) 
849.) 

JURY, 

Tm  AL  by*  Disadvantage  under  which 
Scotland  labours  from  not  having 
this  mode  of  trial  in  civil  cases. 
{HaUv.Ross,  (Scotch,)  210.) 

Cause  (Scottish)  depending  ten  years 
upon  a  question  which  English 
Jury  would  have  set  at  rest  in  half 
an  hour.  (26a) 


L. 


LEASE. 

(Fide  AOMINISTRATIOV.) 

Where  a  material  word  appears  to 
have  been  left  out  of  a  lease  by 
mistake,  and  other  words  cannot 
have  their  proper  eflect  unless  it 
be  introduced,  the  lease  must  be 
construed  as  if  that  word  were  in- 
serted, thdugh  the  particular  pas- 
sage where  it  ought  to  stand  con- 
veys a  sufficiently  distinct  meaning 
without  it.  {Wight  v.  Dickson^ 
(Scotch,)  141,  147.) 

Leases,  with  covenant  for  perpetual 
renewal,  originated  in  Ireland  in 
place  of  fee  farm.  (109.) 

LIFE-RENT. 
Lakds,  by  a  testamentary  disposi- 

2  K 


tion,  or  settlement,  given  to  one 
"  in  life-rent  for  his  life-rent  use 
**  allenarly^  and  to  the  heirs  of  hia 
**  body.*'  He  has  only  a  life^rent 
interest^  and  not  the^^^,  and  can- 
not  sell  the  lands,  nor  burthen 
.them  beyond  the  period  of  his 
own  life.  (Thtmison  o.  Thcmumf 
(Scotch,)  417.) 


S 


MANSE. 

A  DECLARATION  by  the  presbytery 
that  a  manse  is,  for  the  time,  suffl- 
ciei\t,  or  that  repairs  of  a  manae 
are  sufficiently  executed,   is  not 
enough   to   exempt  the  beriton 
from  the  burthen  of  future  ordiiuuy 
repairs.-— — For  this  purpose,  the 
manse  must  be  rebuilt,   or   tho- 
roughly repaired,  and  then  the  he*. 
ritors  are  entitled  to  call  upon  the 
presbytery  to  declare  the  manse 
free^  in  this  sense,   that  the  he- 
ritors are  liable  for  no  further  or- 
dinary repairs  during  that  partict^ 
lar  incumbency.  {Duke  qf  Haml- 
ton  w.  Scott ^  (Scotch,)  393.) 
Meaning  of  the  legislature  in  Act  of 
1663,  cap.  21,  was,  that  manses 
should  be  upholden  by  the  incum* 
bents  when  then  once  built  or  re* 
paired.  But  it  had  been  diferently 
construed,  and  constnictioa  now 
the  law.  (f».402.) 
2 
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MARRIAGE. 

Marriaob,  at  Gibraltar,  ofa  Scotch- 
man (in  the  army)  to  an  English- 
woman. While  retired  on  half- 
pay,  he  resides  with  his  family  at 
Durham,  for  the  purpose  (as  was 
•tated)  of  the  education  of  his 
children.  He  is  again  employed 
in  the  military  service,  but  his  fa- 
mily remains  at  Durham,  where  it 
continues  about  ten  years.  Eng- 
lish deed  of  separation  then  exe- 
cuted by  husband  and  wife,  by 
which  he  permits  her  to  choose 
her  own  residence,  and  she  resides 
in  England,  but  occasionally  visits 
Scotland.  Two  suits  by  the  hus- 
band, in  the  Scotch  Ecclesiastical 
Court,  for  a  divorce;  one  laying 
the  acts  of  adultery  in  England, 
the  other  laying  them  in  Scotland. 
The  Scotch  Courts  sustain  the  ju- 
risdiction on  the  ground  that  the 
husband  had  a  domicil  in  Scot- 
land, and  that  the  domicil  of  the 
husband  drew  to  it  that  of  the 
wife.  Doubts  expressed  in  the 
House  of  Lords  as  to  the  sound- 
ness of  this  decision  of  the  Scotch 
Courts ;  the  husband,  though  ori- 
ginally a  domiciled  Scotchman, 
having  subsequently  acquired  a 
domicil  in  England :  the  marriage, 
too,  being  an  English  one,  as 
having  been  contracted  \Fithin  the 
pale  of  the  English  law ;  and  an 
English  marriage  being  indissolu<» 
ble  except  by  Act  of  Parliament. 
The  cause  remitted  for  review  on 


the  whole  matter.  (  Ttney  v.  Lind' 
say,  (Scotch,)  117,  152.) 

A  man  keeps  a  woman  in  liis  house 
■s  his  mistress  for  several  yean; 
always,  as  appears  from  varioui 
circumstances,  contemplating  the 
probability  of  this  connexion  end- 
ing in  marriage.  He  calls  bis  ser- 
vants together  on  a  certain  day  to 
witness  his  marriage ;  and,  in  their 
presence,  desires  her  to  rise  aoJ 
give  him  her  hand,  which  she  does. 
He  then  declares  that  she  is  his 
wife,  and  that  his  children  by  her 
are  legitimate.  She  courtsies,  in 
token  of  assent,  but  says  nothing. 
This,  by  the  law  of  Scotland,  con- 
stitutes per  se  a  complete  mar- 
riage, without  further  ceremony. 
{M'Adam  v.  Walker,  (Scotch,) 
148.) 

The  canon  law  the  basis  of  the  mar- 
riage law  all  over  Europe.  Mark- 
ed distinction  in  the  canon  law  be- 
tween promise  dejuturo  and  con- 
tract </^  jor^^^n/i.  (lA.  181.)  The 
latter  is  itself  marriage,  independ- 
ant  of  subsequent  copula,  {ih. 
182.) 

Marriage  settlement  A  settlement 
made  on  the  faith  of  a  decision  oi 
the  Court  below  is  still  a  transac- 
tion pendente  lite,  and  subject  to 
all  the  legal  and  equitable  conse- 
quences of  an  appeal.  {Gore  % 
Stacpoole,  (Irish,)  18,  31.) 

MORTGAGE. 

(  Vide  FBAVi).) 


PENALTY. 

CosXRACT,  with  a  penalty  in  ciue 
of  failure  specifically  to  perforin. 
Equity  vill  consider  the  option  to 
p«y  the  penalty  as  of  the  essence 
of  the  contract,  where  the  con- 
tract would  otherwise  be  grossly 
unreaionable.  (Magranev.  Arch- 
foW,  (Iriib,)  109,110.) 

PLANTATIONS. 

Contract  by  the  owner  of  a  ship 
with  the  freighter,  that  the  vessel 
shall  proceed  from  the  Thames  w 
Martinique,  there  to  take  in  a  car- 
go of  sugars,  rum,  and  other  West 
India  produce,  and  proceed  with 
the  same  direct  to  Malta,  lliii 
contract  illegal  under  the  Naviga- 
tion Act  of  12  Car.  2,  cap.  18,  and 
4S  Geo.  3,  cap.  09;  and  not  help- 
ed by  the  Malta  Act.  il  Geo.  3, 
cap.  103.  (Rubkkoa  v.  llumUe, 
(English,)  191.) 

Malta  not  properly  a  plantation,  (it. 
l'J7, 200.) 

PLEADING. 

( Vide  Wat.) 

PRACTICE. 

In  a  question  of  insurance,  the  un- 
derwriters refused  to  settle  the 
loss,  and,  in  a  condeecendance 
•rdered  by  the   Lord  Ordinary, 
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oKred  to  prove  that  the  ship  dealt 
in  slaves,  contrary  te  the  repre- 
sentations of  the  assured.  The 
parties  having  gone  to  proof  <m 
tlus,  the  dealing  in  slaves  was  dis- 
proved; but  a  new  material  fact  was 
discovered,  and  instead  of  bringing 
this  before  the  Lord  Oedinary,  the 
underwriters  carried  the  cause  be- 
fore the  whole  Court,  which,  not- 
withstanding the  new  fact,  decided 
against  the  underwriters.  Upon 
appeal  to  the  House  of  Lords  the 
Chancellor  refused  to  permit  the 
cause  to  be  argued  upon  this  new 
ground,  thinking  that  the  Court  of 
Session  had  decided  merely  on  the 
ground  of  the  dealing  in  slaves,  as 
not  considering  themselves  at  li- 
berty to  take  notice  of  the  new 
ground,  as  it  had  not  been  brought 
before  the  Lord  Ordinary  in  the 
first  instance ;  and,  if  the  Court  of 
Session  could  not  notice  the  new 
ground,  the  House  of  Lords  could 
not.  Certificates  were  given  in  to 
show  that  the  Court  of  Session 
might,  in  conformity  with  tb«r 
practice,  have  noticed  the  new 
ground  in  the  cause;  but  the 
Chancellor  not  being  satisfied,  the 
cause  was  remitted  for  review  upon 
the  point  of  practice,  on  which,  in 
this  instance,  the  whole  depended.' 
(  Tennant  v.  Heudenon,' (ScMch,) 
32*.) 

PURCHASER, 
Vbrt  doubtful  whether  a  purchaser 
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for  valuable  conBideration  under  a 
decree  of  Court  fraudulently  ob- 
tained, though  ignorant  of  the 
Jraud^  can  protect  himself,  when 
the  fraud  appeart  on  the  face  rfthe 
proceedings  upon  which  the  decree 
is  founded.  (Gore  v.  Stacpoole^ 
(Irish,)  18,  SO.) 


R. 

RECONCILIATION. 

Thr  general  doctrine  held  to  he  clear, 
(notwithstanding  the  doubts  that 
might  be  supposed  to  hang  over  it 
from  some  of  the  Reports,)  that  a 
reconciliation  of  married  persons, 
afler  a  separation  decreed,  entirely 
does  away  the  effect  of  the  decree 
o£  separation.  {Batemaji  v.  Coun^ 
tess  ofRosSy  (Irish,)  24,5.) 

The  mere  circumstance  of  husband 
and  wife  living  under  the  same 
roof  af^er  a  separation  is  not  of  it- 
self proof  of  reconciliation,  if  it 
appears  that  they  live  in  a  state  of 
finimosity.  {ib,  245.) 

RELIGION, 

JIeligious  opinions.  Courts  of  Jus- 
tice cannot  take  notice  of  religious 
opinions,  with  a  view  to  decide 
whether  they  are  right  or  wrong ; 
but  they  may  notice  them  as  facts, 
with  a  view  to  decide  the  owner* 


ship  of  property.    (CraigdaOie  9. 
Aikman,  (Scotch,)  1,  16.) 


s. 

SECjEDERS  (SCOTTISH.) 

At  the  time  of  the  secession  from 
the  Church  of  Scotland,  a  chapel 
was  provided  by  and  for  certain 
persons  adopting  the  then  seces- 
sion principles,   and  on  that  ac- 
count adhering  to  the  secession 
judicatory.     There  was  no  special 
contract  of  adherence,  but  the  ju- 
dicatory continued  to  regulate  and 
direct  the  use  of  the  chapel  till 
179.5,  when  that  judicatory  altered 
its  principles  to  a  certain  extent. 
Some  of  the  persons  attending  the 
chapel  in  question  adopted  the  al- 
teration, and  adhered  to  the  judi- 
catory ;  the  rest  retained  the  ori- 
ginal principles  of  the  secession, 
and  disclaimed  the  authority  of  the 
judicatory.    The   question   arose. 
To  which  party  the  chapel  belong- 
ed ?     Court  of  Session  decides  in 
favour  of  those  adhering  to  the  ju- 
dicatory ;  but  doubts  being  enter- 
tained by  Lord  Eldon  as  to  the 
soundness    of   this    decision,  the 
cause  remitted  for  review.  (Crofj^- 
dalite  V.  Aikman^  1.) 
It  was  not  a  rule  of  law  that  a  Se« 
ceder  synod,  or  other  judicatory, 
should  alwavs,  and  under  all  cir« 
cumstances,  r^ulate  the  use  of  a 
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chapel  which  the  congregation 
(being  the  proprietors  of  it)  had 
committed  to  its  management  un* 
der  particular  circumstances.  This 
must  be  matter  of  special  contract. 
(CraigdaUie  v.  Aikman,  (Scotch,) 
(16, 17.) 


T. 


TACK. 

Tack  for  1000  years  held  by  the 
Court  of  Session  to  be  an  aliena' 
iion.  (429.) 

TAILZIE. 

Tailzie,  with  prohibition  against 
"  alienation^**  and  against  •*  letting 
**  tacks  in  diminution  of  the  true 
**  worth  and  rental  may  be  paid  for 
•*  the  said  tacks.**  Tack  of  part  of 
the  lands  for  1000  years,  *^  xmth 
**  growing  timber^  mines^  and  mi' 
•*  neralsy*  at  a  rent  below  that 
which  was  paid  at  the  time  of  the 
expiration  of  the  preceding  tack 
of  the  same  lands.  This  tack  re- 
duced by  the  Court  of  Session  on 
the  ground  that  it  was  an  ^*  aliena^ 
•*  tion^**  and  the  judgment  affirm- 
ed by  the  House  of  Lords  on  the 
ground  that  it  was  ''  in  diminu' 
•*  iion  of  the  true  worth  and  rental" 
{Turner  v.  Turner,  (Scotch,) 
42S.) 


TITLE. 

The  clearest  title  cannot  be  used  by 
persons  cognizant  of  any  fraud  af- 
fecting it.  (30.) 

TITHES. 

Bill  filed  for  tithes  in  London,  after 
the  rate  of  2s.  9d.  in  the  pound, 
under  S7  Hen.  8,  in  respect  of 
buildings  belonging  to  the  East 
India  Company.  No  present  rent 
paid  for  these  buildings.  Rents 
and  tithes  paid  at  various  periods 
since  1660  for  some  of  the  houses 
that  formerly  stood  on  the  site  of 
the  present  buildings  set  forth  in 
the  pleadings;  and,  as  to  other 
former  buil^iings,  no  rents,  nor 
payments  of  tithes,  could  be 
shown.  No  specific  invariable  cus* 
tomary  payments  alleged,  and  none 
of  the  stated  payments  carried  up 
to  the  time  of  the  act  and  decree. 
Held  that  2s»  9d.  in  the  pound 
must  be  paid  on  the  improved  value 
of  the  premises.  {East  India  Com" 
panyv.AntrobuSy  (English,)  464.) 

TRUST.    TRUSTEES. 

A  LATENT  trust,  or  equity,  cannot 
prevail  against  an  intimated  as- 
signation. [Redfcarn  v.  Ferrier, 
{ Scotch,)  50,60,61.) 

A  person  claiming  under  a  latent 
equity,  or  trust,  cannot  be  in  a 
better  situation  than  an  assignee 
without  intimation,  (ib.  69.) 
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Wordi  "  trustees  qf  inheritance^^*  in 
a  will,  held  to  mean  **  trustees  to 
**  inherit  testator's  estates  for  the 
••  execution  of  his  will."  ( Trent 
V.  Trent,  (English,)  102.)  {Vide 
Will.) 

Peripn  holding  a  lease  as  trustee,  at 
expiration  of  the  term  renews  for 
his  own  benefit.  Held  in  equity 
to  have  renewed  for  bene6t  of 
his  cestui  que  trust.  (Fitzgibbon  v. 
Scanlany  (Irish,)  261.) 

Trustee  of  a  lease  renewing  for  his 
own  benefit  considered  in  equity 
as  still  holding  fur  his  cestui  que 
trusty  even  when  clear  that  lessor 
would  not  have  renewed  for  the 
benefit  of  the  cestui  que  trust,  {ib. 
269.) 

If  testator's  intention  to  give  an  un- 
limited discretionary  power  to  his 
trustees  be  clearly  manifested  on 
face  of  will.  Courts  will  not  control 
that  power.  (  Cowley  v.  Hartstonge, 
(Irish,)    378.)    (  Vide  Will.) 

In  the  case  of  a  trust,  regulated  by 
contract,  for  persons  uniting  toge- 
ther as  a  religious  society,  the 
English  Courts  would  act  upon  the 
contract.  But  in  the  event  of  a 
schism,  or  division,  not  provided 
for  by  contract,  the  Courts  would 
'  hardly  execute  the  trust  in  such  a 
way  as  to  produce  a  forfeiture  of 
their  property  in  regard  to  such 
of  the  cestui  que  trusts  as  adhered 
to  the  principles  upon  which  the 
society  vafi  originally  formed. 
(Craigdallie  v.  Aikman^  (Scotch,) 
16.) 


w. 

WARRANTY. 

If  a  horse-dealer  sends  his  semot 
to  market  ^ith  a  horse,  and  desires 
him  not  to  warrant*  and  yet  the 
servant  does  warrant,  the  master  if 
bound :  but  if  another  person  (not 
a  hprse*dealer)  employs  his  ser- 
vant, or  an  agent,  to  sell  his  horse, 
and  desires  hkn  not  to  warrant, 
and  the  serrant,  or  agent,  does 
warrant,  the  master  is  not  bound. 
(Bank  of  Scotland  v.  Watson,  45.) 
( Vide  Feu.) 

WAY  (RIGHT  OF.) 

Declarator  of  immunity  firon^  a 
right  of  way  over  a  nobleman's 
park  to  the  sea-side,  as  &r  as  re- 
garded the  proprietors  and  tenants 
of  Hillside.  Defender,  proprietor 
of  Hillside,  claims  the  right  of 
way  by  prescription  for  the  pro- 
prietors of  grounds  and  houses  in 
and  about  a  particular  village. 
Held  that  he  must  prove  the  pre- 
scriptive right  in  himself,  or  hit 
predecessors,  in  the  lands  of  Hill- 
side, or  their  tenants ;  and  also  set 
forth  in  pleading  the  particular  use, 
or  uses,  for  which  the  right  was 
claimed.  (Earl  of  Morton  t?.  Stuart  ^ 
(Scotch,)   91,  960 

WILL  (AND  TESTAMENT.) 
W^iLL,  made  by  a  person  confined  it 
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a  madhouse,  establishecL   (178.) 
( Vide  Insanity.) 

Testator  having  devised  certain  free- 
hold manors,  lands,  collieries,  &c. 
bequeaths  waggon-ways,  rails, 
staiths,  and  all  implements,  uten- 
sils, and  things^  which,  at  the  time 
of  his  death,  might  be  used,  or  em- 
ployed, for  the  working  and  ma- 
nagement of  the  collieries,  'and 
might  be  deemed  of  the  nature  of 
personal  estate,  to  be  erijoyed  by 
the  persons  respectively  entitled 
under  the  will  to  the  said  manors, 
lands,  collieries,  &c.  Held  that 
coals  resting  at  the  pits  and  staiths, 
debts  due  to  the  collieries,  money 
(the  price  of  coals  sold)  lying  in 
the  Tyne  Bank,  and  other  particu- 
lars enumerated,  did  not  pass  by 
this  bequest  under  the  general 
word  things.  (  Stuart  v.  Marquis  of 
Bute,  (English,)  73.) 

Where  there  is  an  anxious  enumera- 
tion of  particulars  in  a  bequest,  the 
presumption  is  that  it  was  not 
intended  to  pass  the  whple.  {ib* 
85.) 

Testator,  by  his  will,  gives  an  annuity 
to  his  wife,  and  legacies  to  chil- 
dren, knowing  that  his  personal 
estate  was  insufficient  to  answer 
tliese  purposes ;  says  nothing  about 
his  real  estates,  but  appoints  cer- 
tain persons  **  truytecs  of  inherit- 
"  ancefor  the  cxccxdion  of  his  tviil.** 
Held  that  the  words  meant  the 
same  thing  as  if  testator  had  ap- 
pointed them  "  trustees  to  inherit 
**  his  estatesfor  tk$  execution  o/his 
VOL.  I.  -2 


toiU.''  (Trent  v.  Trent j  (English,) 
102.) 

Rule  of  equity,  that  a  person  taking 
benefits  under  a  will  shall  not  be 
permitted  to  disturb  the  disposi- 
tions made  by  it.  (24^9,  254.) 
( Vide  Election.  ) 

Testator,  by  his  will,  devises  and  be« 
queathes  certain  real  estates  and 
sums  of  money  to  trustees,  for  the 
uses  of  his  will ;  the  money  to  be 
laid  out  ^'  either  in  the  purchase  of 
*'  lands,  or  at  interest,  as  the  trustees 
"  should  think  most  Jit  and  proper.** 
Held  that,  notwithstanding  the  un- 
limited discretion  given  to  tho 
trustees  by  this  particular  gassage 
of  the  will,  the  discretionary  power 
must  be  governed  by  the  intention 
of  the  testator,  as  collected  from 
the  whole  of  the  will  taken  to- 
gether. (Condey  v.  Hartstongef 
(Irish,)  361.) 

If  manifest  on  face  of  will  that  testar 
tor  intended  to  give  an  unlimited 
discretionary  power  to  his  trustees. 
Courts  will  not  control  it.  {ib, 
878.) 

Testator  executes  a  trust-deed  of  the 
whole  of  his  property,  heritable 
and  moveable,  and  a  will,  in  the 
English  fc4*iu,  giving  the  whole  of 
hi.>  property  not  situated  in  Scot- 
land to  the  trustees  named  in  the 
trust-deed,  for  the  purposes  of  the 
^  trust.  The  will  proved  in  the 
English  Ecclesiastical  Court.  Tes- 
tator afterwards  wishing  to  alter 
his  settlement  in  regard  to  the  per- 
sonal or  moveable  property,  writef 
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and  signs  tiro  papen  couched  in 
testamentary  language,  which  he 
called  a  codicil:  one  of  these, 
signed  with  his  name  at  length,  he 
sends  to  his  agent,  to  have  a  more 
formal  instrument  prepared;  and 
the  other,  less  perfect  than  the 
preceding,  and  signed  with  his 
initials,  he  lays  up  in  his  reposi- 
tories. Testator  dies  before  the 
formal  instrument  is  prepared;  but 
not  pretended  that  he  was  pre- 
vented by  sudden  death  from 
having  this  more  formal  instru- 
ment prepared  and  executed.  The 
Court  of  Session  decides  that  the 
paper  sent  to  the  agent  was  in  it- 
'seif  testamentart/ ;  but  the  House 
of  Lords  of  opinion  that  it  could 
only  be  considered  as  instructions^ 
and  the  judgment  of  Court  below 
therefore  reversed.  {Munro  v. 
Coutts,  (Scotch,)  437.) 

the  will  had  been  proved  in  Eng- 
land, the  effect  of  the  alleged  co- 
dicil ought  regularly  to  have  been 
first  tried  in  English  Ecclesiastical 
Court.  (1^.450.) 
The  above  paper  (called  a  codicil) 
holograph  and  signed ;  but,  if  not 


in  itself  testamentary,  this  could 
not  alter  its  nature.  (£&.  452.) 
The  diSBreooe  as  to  the  real  niturl 
of  a  papQ^  couched  in  testamentary 
language  {ue.  Whether  it  was  to 
be  understood  as  in  itself  testa- 
mentary, or  only  as  a  paper  of  in- 
structions) might  depend  upon 
this,  whether  a  aian  sat  down  to 
write  the  paper  for  himself,  or 
with  a  view  of  sending  it  to  a  man 
of  business,  for  the  purpose  of 
preparing  a  more  formal  instru- 
ment. (Jb.  453.) 

WORDS. 

General  word  ^  things,*'  following 
particulars  enumerated,  to  be  con- 
fined to  things  ejusdcm  grneru 
with  those  previously  mentioned. 
(73.)  {Vide  Will.) 

Words  •*  trustees  of  inheriianct^* 
efiect  of.  {Vide  Will^Trvi^t.) 

WRECK. 

Notion  of  the  inhabitants  of  the 
Shetland  Isles  in  regard  to  wreck. 
{Bruce  V.  QgUvjf,  (Scotcli,)  38.) 
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C.  lU!(]win,  Piimcr, 
New  Bniii;e-»trect,  Lon( 


Loruinn. 


ERRATA. 


Page     3,  line   11, /or  bank,  r«a<f  back. 

43, 17,  for  NewsoD    ▼.  Thorntoo,  6  T.  R.,   ttad,  Xeiriom  t.  TboratoB, 

6  R.  R.  17. 

-  47,  1,  for  Blackstone,  rtad  Bankton. 

107, 1,  (of  the  brad-note,)  afltr  the  word  lub-lcase,  add,  at  a  fixed  rent. 

107, 13,  (of  the  text,)  for  of,  read  for. 

109,  —    5,  fnr  of,  rtad  for. 

. 1 15,  15,  for  divisor,  read  vender. 

191,  3  &  4,  (of  the  head-note,)  after  the  words  other  West^Indla  prodoce,  add 

these,  and  to  proceed  with  the  same  direct  to  Malta. 

309,  (side-note,)  for  U.  Blackstone,  read  II.  Blackstone. 

— —  336,   line   3>  (of  the  head-note,)  after  the  words  without  adequate  caOie,  add  th$9§ 

ariiing  after  the  period  of  her  setting  sail. 
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